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THE 


PREFACE. 


^ SINCE the former Volumes of Mr. Serjeant HalkeWs 
Reports were publislied with the approbation of the most emi- 
heiit professors of the Law, it may not be improper to iiiTorm 
Hie Reader, that the following Cases were undoubtedly col¬ 
lected by the same hand. 

This will be very evident to those who read and compare 
them witli tlie former, because the same judgment and perspi¬ 
cuity runs througli the whole; and as an indubitable proof, 
that these Cases arc genuine, the Original Manuscript, from 
whcnc*lB they were transcribed, wrjttcn by the Author’s own 
hand, is now in the possession of the Editors, and may be 
seen by any person that desires it. 

This Volume contains more than four hundred and forty 
Cases; and although the names of some of them liavc been 
already printed, yet they are only the na)»es,.aud not the mat¬ 
ter, since the arguments both of tlie Bench and at the Bar are 
generally new ; and in all of them some new matter is added, 
which renders this Collection a proper Supplement to those 
that have been already printed. 

There arc likcwi.se some (Uses abridged in the. following 
Collection, which.may be found more at large in the cotem- 
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porary Unporls ; but even these may be of some use^ because 
they are placed uiMer proper titles in imitation of RoUe’s 
Ahriigment; and*it miiy reasonably be presumed, that the 
learned Serjeant would not have abiidgid any Gasps, but 
those that were suitable to such titles, and very well worth 
observation. 

• c 

I 

And since Orders made l)y Justices of Peace, concerning 

the removal and settlement of the pour, have of late made' a 

• ♦ 

considerable title in the Law, and since it appears by the 
Author’s former liepuris, that he took particular care to state 
the resolutions of the Judges in such Cases, the Reader will 
find in this yolumc several judgments in Cases of that nature/ 
and those digested under proper titles, which were never yet 
printed in any Book of Reports whatsoever. 
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ABATEMENT: 


J. ANONYMOUS. 






vV'v'’- ‘•" 


V t'l j 




[Mich. 4 Ann.] 

AN administrator brought an action of debt on a bond; Matter inbi» 
the defendant pleaded in abatement^ that administration was 
granted to another, and upon a demurrer it was insisted, 
that though this is matter in bar, yet it might be pleaded 
in abatement: for so it is in the case of outlawry and 
properly^ which may be pleaded either in bar or in abate¬ 
ment: but per HoU^ Ch. Just, it was ruled, that the de¬ 
fendant should answpr over, for matter in bar must not he 
pleaded in abatement» 


2. KEMP •». ANDREWS. 

[Mich. 2 Will. 3. B. R. Rot. 289.] 

m 

IK trover atul conversion, the plainlid' dec!ared, that he, s Lev. 290 . 
together with and R. both now dead, and whom he Whereapleeie 
survived, being possessed of a ship and goods, lost them, 
and that the defendant found and converted them to his ment. 
own use, who pleaded in bar to the action, that the said 
A, and B. made their wills in writing, and thereby ap- 
pointed several executors and died, and'thcy in their life¬ 
time, together with the plaintilT, were possessed of this 
ship and goods as merchants, and that there is up survi¬ 
vorship between merchants, and so concludes in bar; and 
upon demurrer to this plea it was adjudged ill in bar, but 
it]iad been a good plea in abatement (a). 

(a) It teems the last point cannot among merchants sumves* but not 
be correct, as it is ruled, 2 Salk. 444. the duty, 
t Ld. Raytn. 340., that the remedy 

SaLKKLO, VoL. III. 
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Awamuinuy 
execnie an oflice 
by hei'seir, or by 
deputy. 

Vide Callis on 
Sewers, SOI. 

2 Inst. 3S2. 

2 Cio. 18 . 

4 Inst. 311. 

Str. 1114 . 

2 T. R. 395. 


Where the title 
is to a thing in 
grr>ss, a tiia'i is 
ni t brtiiiid to ac> 
ci'pt at by par- 
Cfis 

1 j -sop is not 
hdiiiiil to aeuppt 
purl of till* rent. 


' iiioethe 
‘lut’ is not 


* 

ABILITY AND DISABILITY. 


anonymous/ 

[Mich. 2 Ann.]] 

A WOMAN was appointed by the justices to be go¬ 
verness of a work-house at Chelmsford, and Mr. Pallet 
moved to quash the order, because it was in the naturq of 
a house of correction, and so the oiBce was not suitable to 
her sex: but/>er Pawel and the rest, absente Holt, Ch. Just. 
It is a good appointment, and she may be capable of exe¬ 
cuting the oflSce either by herself or deputy, as the Lady 
Broughton did, who was appointed keeper of the gate-house 
at IVestminster. 


ACCEPTANCE. 


ADJUDGED, that where a man is entitled to a thing in 
gross, he is not bound to accept it by parcels; as for in¬ 
stance, if A. be bound to deliver a ton of wine to B., and 
tenders part of it, B. is not bound to accept it. 

So where the lessor distrains for rent in arrear, and the 
Ics'-ee tenders part of it, the lessor is not bound to accept it i 
but if he distrain for arrears due at several days, on which 
it ought to be paid, and the lessee tenders the arrears due 
on such a day, the lessor is bound to accept it. The case 
is the same if the lessor bring an action of debt instead of 
disttaining for the rent due on several days, but if there is 
no IcMidcr of any part, and the lessor get judgment for the 
w'holc, it is now become an entire duty, and if upon exe¬ 
cution sued out the lessee tenders any part of it, the lessor 
is not liouiul to r'.ccept. 

So in detinue for divers parcels of goods, if the plaintiff 
get judgment for tlie whole, and after execation taken 



Acceptance. 


forth the defendant tenders some part to the plaintiff, he is 
not bound to accept it. 

Lease for years, rendering rent, proviso to forfeited 
if the lessee aliened or assigned to another; the lessee 
alienect, and the executor of the alienee paid the Ant to the 
lessor, and though it was not alleged, that he<lid know the 
Icase.was * aliened, by assignment to another, but on* 
_fy.tliat he (the lessor) knowing the other to be the execu¬ 
tor of the assignee, had accepted the rent of him; it was ad¬ 
judged he should not enter for a forfeiture against his own 
t acceptance, for it shall be intended he had notice of the 
•’assignment, if the contrary doth not appear. Sec f Witch- 
cot's case. 

So if the lessee covenant for him and his assigns to repair, 
^he assignee of the lessee by his accepling%\xch assignment 
is liable, for this is a covenant which runs with the land. 

The husband and wife made a lease of the lands of the 
.wife, then the husband died,and the wife married again, 
and this second husband accepted the rent. Adjudged, that by 
such acceptance he had atllrmud the lease, even quoad the 
wife herself, because she had resigned her election to her 
second husband, and he by his acceptance of the rent had 

* aHirmed the lease. 

Lease to W. R. for life, rendering rent at Michaelmas, 
with a clause of re-entry for non-payment; the rent was 
in arroar, and afterwards the lessor brought an action for 
the rent. Adjudged, that notwithstanding this action he 
(the lessor) might still enter fora breach of the condition, 
for the action for the rent did not affirm the lease, because 
it shalkbe intended to be brought ns for a duty due upon 
the contract; but if he had distrained ffir the rent not be¬ 
ing paid on the day, then he can npver afterwards enter for 
a breach of the condition, because the distress affirms the 
) continuance of the lease. 

A gift was made to the husband and wife, and to the 
heirs of their bodies, they afterwards made a lease of the 
lands, reserving rent on such a day, with a clause of re-en¬ 
try, then the husband died, and the rent being in arrear the 
issue in tail accepted it. Adjudged, that ttiis was no af¬ 
firmance of the lease as to himself, because the tent was 
not due to him whilst his mother^was living; but it had 
bben otherwise, if he had accepted it after her death. 

Adjudged, that an acceptance of a collateral thing i? no 
bar ton title of freehold, and that an nccoptance of rent 
after the day of payment will not bar a right of entry vest¬ 
ed by non-payment, because the rent being a dnl\, and 
owing, the party might well accept it; but it is otherwise 

• after a distress taken, or if the rent is accepted at another 
day subsequent, for this afilrms the continuance of the 
lease. 


bMind to accept 
part. 

No enti7 for a 
forfeiture after 
accc-ptanee of 
the rent. 

• See 3 Rep. 
Pi'iiaiit’s case, 
t'ro. Elis. 4j3. 
Mnor4S6. S. C. 
i 2 Bulst. 151. 
fJi-o. Eliz. 715. 

12 Cro. S98. 

1 Roll. Rep. 389. 


Vide post 47. 


fb'fr 195. 
R0II..475. 


1 Tnst. 211. 

1 Leou. 202. 


3 Rrp. 64. 
VVlierr accept- 
ance of the lent 
is 'lO afrii'inaaco 
ul'the lease. 


Acceptance of 
reiit after the day 
of payment no 
bai’ to a right of 
OlltlT. 

[4] 



Acckptaxce. 




Aeeeptance 
rent will not 
make a lease 
good. 

1 Roll. 476. 
Cro. Car. 513. 


• Cap. 34. Aa- 
aigiiee ia liable to 
all eoTcnanta 
wliich mu with 
the land, 
t iSalk. 199. 
Vide 3 Virila.25. 
Comj'na, Core- 
nant, C. 3. 


^2 Cro. 125. 
Uoilb. C9. 

5 Kep. 24. 
Moor 399. 


When part of 
the rent became 
due, pending an 
action against an 
administrator 
Vide JoDea 223. 
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Grantee of a K« 
version may have 
covenant uter 
theMsigiunenlof 


2. ANONYMOUS. 

Lli^ASIi] for years upon condition to be void, if the lessee 
assigns ov^rthc torm; he afterwards made an assignment, 
and tiic lessor knowing it accepted the rent. Adjudged, 
this will not ihake the lease good, because it .was absolute* 
ly void before the acceptance. 


3. SMITH t>. ARNOLD. 

THPI statute* 32 U. 8. enables a grantee ofrfi rever* 
sion to enter for a condition broken, and to bring an action 
of covenant, The case was, lessee for life covenants 
for himself, his executors and administrators, to t build an 
outhouse on the lands of the lessor, and afterwards the 
lessee for life assigns his estate to 7'. S. The question 
was, Whether such assignee might be charged in an action 
of covenant, if the outhou.'se was not built? It was insisted; 
that he could not, because the assignor had covenanted only 
for himsell^ his executors awJ administrators^ leaving out the 
word assigns, which is very true: But adjudged, that the 
assignee bv the J acceptance of the possession of the lands, 
had made tiimsclf subject to nil the covenants which run 
with the land, of which repairing is one, building is ano¬ 
ther, and to such he is bound without being named by that 
special word assigns, but not to*any collateral covenants. 


4. WALLIS t.. WOOD. 

LEASE for years was made to T, S, rendering rent, 
which being in arrear the lessee died intestate, and admin¬ 
istration was granted to the defendant, against whom an 
action of debt was brought fur rent, who pleaded, that the 
intestate h.ad assigned the term, and that after such as¬ 
signment the lessoi had accepted rent of the assignee. 
The parties were at issue upon the acceptance of the 
rent, and the plaintiff had a verdict; but because part of 
the‘rent became due pending the action, the plainlin could 
never get judgment. 


5. PARKER WEBB 

THE case was, the lessor being seised in fee, made 
a lease of the lands for years to the defendant, render* 
ing rent at Michaelmas and Lodif-day, in which lease the 
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defendant covenanted to pay the rent, ^c.; afterwards the 
lessor granted the reversion to the plaintiiT, to which grant coUt. 385. t, 
the defendant attorned, and an action of cov^ant being 3 Lev. S33. 
brought against him-for non-payment of rent, nc pleaded, sst. 

that he* had assigned his term to D. D. before th J grant of 
the reversion made to the plaintiff, and upon {^demurrer to 
tiiis pjqa, per Holt, Chief J ustice, it is ill; for he ought to 
have set forth, that the plaintiff had accepted rent from the 
assignee, or that he had notice of the assignment*, but if 
that had been pleaded, the plaintiff should still have judg¬ 
ment, t^cause he, being grantee of the reversion, may 
*hiaintnin this action against the lessee, even after the as¬ 
signment* of the term, and though he had accepted the rent 
after such assignment; and this he might do upon the ex¬ 
press covenant of the lessee to pay it, whieh is a covenant 
Djut runs with the land. 


ACTION IN GENERAL. 


.\I).IUDGED, that a srt>e yocios, or any writ to wh^h 
the deieiidant may plead, is an action, or by which a plain¬ 
tiff may recover. 

Ill personal actions, if the plaintiff is bhrred, as in an ac¬ 
tion of debt or accompt, he can lyjver bring the same ac¬ 
tion again, nor hath he any remedy but by writ of error, or 
attainting the jury. 

But in real actions, if the plaintiff is barred he may re¬ 
sort to a higher remedy; as if he is barred in an assise, ho 
may bring a morld' ancestor; if in a formedon in descender, 
he may bring a formedon in reverter onremaindcr. 

Jf a man recover in trespass he shall not afterwards have 
mayhem, for it is to get the same recompence agdin; but 
he may hare an appeal of robbery, pecause the judgment 
is'not for damages, but against the life of the defendant. 

*Where two are bound jointly and severally in a bond, 
and the obligee gets judgment against one and takes him 
in execution, yet he may proceed against the other, be¬ 
cause the debt is not paid or satisfied (a). 


2 Wilson 2.01. 
2 Salk. 603. 


Vide3Wns.304 


6 Co. 7. h 


4 Rep. 43. 

Moor, pi. 416- 
Ifuclsoii's case. 
Yelr. 84. 

2 Cro. IS. 

YelT. 67. 

[* 6 ] 


* (a)£. 4X A pa. 825. That the ceed against the drawer or indorser af^ 
holder of a bill of exchange may pro- ter taking an accepter in execution. 


6 


Action Popular. 


And so he may, if the sheriff suficr him, whom* he had 
in execution, to escape. 

One premises to pay W. R, 40/. {viz.) 10/. on such a day, 
and so on till all is paid; an action lies upon the first fail- 
ure of pd^ment. 

*Cro.Eiiz. 118. ink*covetuinft and so it is in a recognizance. 

I (Jro. ail. 1 Inst. 292. ' , , 

But if a bond of 40/. is given conuitioned to pay, (viz.) 
10/. on such a day, and so on, debt will nc/t lie till the last 
day. 

But if the bond is to pay 20/. on such a day, an(| 20/. on 
such a day, there debt will lie upon the fisit failure; there¬ 
fore there is a difference where a bond is to pay 40/. (viz.) 
p. 168 . ^ more on such a day, because 

1 li. Bi.Ue(i. in the case of 9he videlicet, though the duty is entire, th^ 
videlicet divides the parcels. 

But where a man is bound in a bond (with condition) to 
pay 100/. (viz.) 50/. on such a day, and 50/. on such a day, 
debt lies upon the first failure, because the condition is 
broken. * 

Where it appears upon the record, that the action is 
brought before the cause of action arises, either in the de¬ 
claration or in the verdict, or otherwise by the plaintiff’s 
own shewing, he shall never recover; but where it is a 
matter alleged by the defendant, but not insisted on, so 
that issue is taken upon another point, and the truth of the 
fact alleged doth not appear, there the plaintiff shall have 
judgment, if he recover. 


Owen 42. 

1 Cro. 241. 
SSauiul 337. 
Vide Co. Lit. 
292. b. 


5S0. 

Comyna, .\c- 
tion, P. 

Co. Litt. 233. 
2 Wils. 80. 


Cro. Eliz. 68, 
110 . 

Vide Cornyna. 
Pleader, C. 19. 
St. 16 k 17 
Ch. 2. eh. 8. 


[71 ACTION POPULAR. 


ADJ'ITDGED, that the king has no privilege in an ac¬ 
tion qui tarn pro dominp rege^ Sfc. and that the prosecutor 
may pray a tales w:ithout the consent of the attorney-gen¬ 
eral, and he may nonsuit. 

£/ per //b/t, Chief Justice: Where a certain penalty is 
given by a statute to the party grieved he needs not join 
the king, for it is like a private act, only for his benefit. 

Entr. jBut ft lies for* *indicting a man in a foreign countryj it 
i^t.Entr. lies for a hcandalum magnntum^ for the king is prejudiced ‘ 
126,193. by the act, which is the ground of the action. 
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It li6e against the sheriff if one taken upon a capias utla- 
gatum escape, or against the rescuer, if he be rescued; but 
the plaintiff is not bound to bring it in lam quam^ ^c, but 
may. bring debt iilone in his own name. Et nota, in these 
cases, though the action is in the tarn quam^ the pfarty shall 
have all the damages; but in some cases, as upon the stat¬ 
ute of hte and cry, and the statute for not appearing as a 
i^itness, being served^with a subpasna, the party may either 
bring debt or case; if he bring debt, he must sue without 
' the king, for the debt is not due to him, but to the party 
grieved: but if he bring an action on the case, he must 
•sue in tne turn qtiam, for the action is founded on the tort 
only, and that is to the king as well as to the party, per 
Holt, Chief Justice. 

“ JVbla, The following rule was made by the Court in 
” January 1682. That all clerks of the assize and associ- 
“ ates do return the posiens in all popular actions and informr 
“ ations qui tarn, ^c. into the respective offices from whence 
“ they issue, and to receive their fees for the returning 
• thereof at the trial from the party, for whom the verdict 
shall be given; and that the masters of the respective 
offices, to whom the said posteas shall be returned by the 
* “ clerks of assize, shall send a note into the Exchequer to 
“ the clerks of the estreats, that the sheriffs of the respcc- 
live counties may be charged with the same.” 


ACTIONS ON THE CASE. 


Good and not good^ where broug^f before the Time 

of Action. 

>% 

1. ROGERS V. REARSBY. 

[Pasch. 2 Anns. 2 Ld. Raym. Sro. S. C .3 

IN ejectment, the demise was laid on the 20th day of Oc¬ 
tober; upon not guilty pleaded, the plaintiff had a verdict, 
and it was moved in arrest of judgment, that the *essoin- 
^ day, which in the law is accounted the* first day of the 
term, was on the same 20lh day of October, on which the 


Roll. Abr. 1. 

2 Cm. 361,62a. 
Briflgm. 8. 

1 Roll. Hep. 78. 
Vide 8 Hawk. 
379. Comynf, 
Action uponita. 
tute fi. 2. 


Raym. 479. S.C. 
Clerki or assize 
to i-etuni the 
posteas in all 
popular actions. 
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The CBSirin-day 
wras the day in 
which the de¬ 
mise was laid, 
and good. 

* 1 And. 240. 
VMe IT. B. 
H6. 
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demise was laid, and so this ejectment was brouglvt by the 
plaintiff before he had any cause of action; but this ob* 
jection ws^s not allowed; for per Curiam^ the action and 
the wrong may be upon one and the same day, and this 
being b^- original may be sued out after the commence-* 
ment of tha term, and returned, especially in so long a 
term as Michtielmus term is; but admittingdt to be a slip, 
the defendant should have taken Advantage of it up6n 
oyer (a), 

(a) Vide Barnes 340. Bottgl. 215,459. 1 T. B. 149. 


?. BLACKHALL r. EVANS. 

II 

[Mich. 3 Georgii (&).] 

Battery to assauUand battery, upon not guilty pleaded the plaintiff 

be done on a day had a vci’dict; it was objected in arrest of judgment, that 
battery was laid to be committed on a day * not come 
when the verdict was given; but this objection was disab 
lowed, because it being impossible it should be committed 
+ after the verdict was given, it is as if no time at all had, 

' *' been laid in the declaration, for an t impossible time is no 
time, and in such case it can never be intended that the 
jury gave damages for a battery which was not then done; 
it is true, if the plaintiff hud laid a time after the action and 
before the verdict, the damages must be intended to be given 
fo.- the battery then done, that is, at the time of the action 
iio'aei*’'** ought not to bej, because at that time 

Raym.'463. tlic plaintiff had DO cause of action. 

(b) This seems evidently to be the M.S Wm.3.; for that case in Comyns 
same case which is reported 2 Salk. 12. is intitled Blackhall v. Heal. 

662., by the name of .Seton v. Eels. 


[ 9 ] 3. SMITH r. WESTHAL. 

[1 Ld. Raym. 316. S. P. Comyns 49, 50. S. f-] 

a 29 Car. 2. cap. BY the statutc of'H frauds, fyc. it is enacted. That no 
mem- shall be brought upon any agreement, which is fiot to 

oraiidum in wii- be performed within a year after the making thereof, unless 
■aly'^Sccpa^ “ memorandum of the agreartent in writing, and 

Bourk.niraT^ signed by him who is to be c/Mrged therewith. An agreement 
Darnell. made, that in consideration of 51. paid by the plain¬ 

tiff to the defendant, he (the defendant) promised to pay 
the plaintiff 10/. upon his day of marriage, which happen¬ 
ed about 9 years after this agreement; and now an action 
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being brought upon this promise (a), it was adjudged, that 
a memoran^Htn in zoriting was not necessary in <his case, 
because the marriage might have happened within a year 
after -the agreement made (6). . 

(a) This was not the point in the port in 1 Tad. Uaynu 316. 
cause, but cited-as a former deterini- (ft) Vidp ae. 1 S'lUc. 280. Sit, 34» 
nation, uud admitted. 9'^ide the re- 3 Bur. 1278. I Bl. Jtep. 353. 


4. SAWEN t;. HULBERT. 


IN trorvfr the plaintiff had a verdict, and it was moved 
in arrest of judgment tliat the declaration was ill; because 
tbe conz'prsioa was laid on a day certain" in Michfn-lnifis 
term, and the declaration was general as of that very term 
without a day certain; as mcinorandum, tiiat on such a 
day, and therefore it must relate to the first day of that 
term, and if so, then lliis action was brouglit before the 
pRiintiff had any cause of action, because it was brought 
as on the tirst day of the term, and the conversion^ which 
is the foundation of the action, was laid in the declaration 
to bo after the term began. But per flolt^ Chief Justice, 
it is well enough, if the bill was tiled after the cause of 
action acxrued, for there was no action depending till that 
very time, and the filing the bill was on a day certain. 


In trorer, the 

d(‘cli> itiio- vn 

ti> ral, of 
MichaclniM 
tt-rni, ami the 
cuiivei-sim was 
laid or^ a day 
c<>i*ta)ii ill that 
term, and yet 
good. 


Vide Str. 


For fMakJeasance, Misfeasance, and Negligence. 

5. KEEBLE r. HfCKERINGHALL. 

CASE, S/c. in which the plaintiff declared, that he was Ca«e lies vherc 
possessed of a decoy pond frequented with dutks^ of which the plaintiff bad 
he made great gains, and that the defendant knowing wiAoma™ 
and maliciously intending to deprive him (the .plaintiff) property, 
of the use and benefit of his said decoy potui^ did on such a 
day and place, al one tiine^ discharge and shoot off six gzins^ f 101 
and at another time four gu?ts to fright away his ducks^ Sfc, ^ 

upqq not guilty pleaded the plaintiff'had a verdict; it was 
objected in arrest of judgment, tliat the defendant stood 
on his own ground, and so could not be guilty of a tres¬ 
pass in the close of the plaintiff; besides Ihc declaration 
is ill; for the plaintiff did not set forth how many ducks 
were frighted away, or if he had, it had been ill, because 
being wild-ducks, he had no properly fn them. Holt, 

Chief Justice. A decoy pond is a kind of trade, and of 
great profit to the owner, and by the same reason that an 

SaIiWbld, Yon* 111. 3 
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action will lie for nuilkious v:orcl!> spoken by one Ira'desman 
of another, it will lie for a maikious act done by one to 
another, for in both cases it is prejudicial to the plaintill* 
If one man keeps a school in such«a place, another may 
do so lAccwisc in the same place, though he draw away 
the scholar* from the other school, it is true, this is dam¬ 
num, but it is absque injuria; but he must*not shijiit guns 
at the scholars of the other school, to fright them brom 
coming there any more. And as to th(f other objection, 
the plaintiir needs not shew Ikku many duii(s were frighted, 
because it is impossible, for hint to do it, and tln^igh.they 
were rvild, yet they were JluminecE vulucrcs, and id thS 
plaintiif’s decoy pond, and so in his possession, which is 
sufficient without shewing that he had any property in them. 


C. 


WHEELER r. BAKER. 


[Mich. 8 Guliehni .3 


Wliere the LESSEE of a housc for 3 years, assigns it to W, R. for 

ass^wdbypa- 3yfors by parol; the housc was attorwiirds burnt,and the 
rol, the asignoi- assignor brought an action on the case against the assignee 
scSon^becLM Adjudged, that it would not lie, because htf 

hchAiiinorosid- had DO residuary inttrrsi in the house, neither is he liable 
mry interest. ovcr to thc first lessor, because the assignment was lawful: 
Vide 1 Salk. 13, ’f’b® causc had been thc same, if he (the plaintiif) had de¬ 
mised to fV. R. tor years, for this would only have 


* 6 Anne, 
cap. 31. 


[ 11 ] 

110 \nn9c, 
cap. 14. 


amo::ntc(l to an assignment of his term, so that he gains 
iu) reversion by it; it is true, it had been olhervt'ise, if thc 
lease had been by mdenlurc or estoppel; but if t])e lessee 
had assigned for?ajo years, he might iiavc an action against 
W, R. the assignee, because tht'rt^ was a reversion in him 
(the lessee); and in such case it is always necessary for 
him to declare, that he had an interest adlvnc xenlar' 
when thc housc was burnt. But this action is now taken 
away by the statute * 6 Antue, by which it is enacted, That 
no .action shall be maintained against any one in whose 
house or chambcr.any fiie shall accidentally begin; and if 
any action shall be brought, the defendant may plead thc 
general issue, and give this act in evidence, and if thc 
plaintiif be nonsuit^ discontinue, or a verdict be against 
him, the defendant shall have treble costs. Proviso; that 
nothing therein shall make void any agreement between 
landlord and tenant. This act was only temporary for 
three years; but by another statute anno 1 10 Anna, this 
clause was made perpetual. 
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7. COGGS BERNARD. 

[Trin. S Annee. 2 Salk. 733. the Pleadings. 2 Ld. Rajm. 

909. S. C. (a) Corny ns 133. S. C.] 

IN an action on the case against the defendant for his 
negligf.‘Occ in performing what he had undertaken to the «K^feiida^, 
do;, there was a verdict ibr the plaintitf, and it being oh- 
jected in arrest of judgment, that in this case there was on,V»ddoU»iiot 
no consideration to entitle the plaintill' to an action, for 
the defendant was to have no award; and it did not ap< 
pear, that he was a common carrier or porter, so tiiat by 
custom 01 usage he might lawfully claim a reward. Holt, 

Chief Justice, in arguing this matter, declared. That if 
the agreement had been only executory, ^/. c.) if the de¬ 
fendant had assumed to take up the hogshead of brandy 
out of one cellar, and lay it down in another, (which was 
this case,) and had not done it, this action would not have 
laid against him, like the case in 11 //. 4. 33. when the 
action was brought against the defendant, upon a pro¬ 
mise to build a house for the plaintiff by such a day, 
which he had not done; it was held, that the action 
would not lie, for the reason before nx'idioiied; but that 
differs from the principal case, bccauBc the defendant had 
actually entered upon the performance of the thing which 
he had promised to perform, and the plaintiff relying on 
the defendant’s promise, had trusted him to do it, wdio by 
his negligence had deceived him, and it is the deceit which 
is the ground of this action; it is true, the defendant 
was not bound to enter upon this trusty, but if he doth, 
he must take care that the plaintiff be not damnified by 
his neglect. He admitted, that there was a contrary rc- 
Bolution* in Ye.lv* {viz.) That if W. R. deliver goods to 
L. R,, and in consideration thereof he promise to redeliver 
them; yet no action will lie against him, if he doth not 
redeliver them; which resolution is not law. That in 
12 Cro. it was otherwise resolved, (viz.) where money was t2Cix».667, 
delivered to one to pay over to another sine mora. Ad¬ 
judged, that an action would lie against the defendant, 
if he did not pay it over; for though he had no benefit 
by t,his undertaking, yet, if he take the trust upon him, he 
is bound to perform it. See 3 H. 6. 36. Given 141. 

Keilw, 160. He likewise held, that where a man carry- 
ing goods is of a public employment; as a carrier, wharf- 

(a) Vide the reMrt inLd. discussed at laige. VidetlioJinm 

where the whole law of bulment is on Baiiments. 
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itiger^ hou~mnn, or mister of a ship^ he must answer all 
events, excepting only ihe acts of Godj and ifie enemies of 
the kiiigf tind tituf tliib is a politic cstaiilishmcnt, ior Ihe 
safely oral! persons concerned, and whose ailairs iieeessi- 
tate theili to eiiiniat such carriers; tor by thi.> means all 
r 12 1 private conWjitiations hetwi'cn Ihcrn and highiouyrneu, and 
other roljoers, arc prevented, whic'i cannot casiljibe dis¬ 
covered. But il u hailill or t'actdr carries go »ds, ai^d'is 
robbed, he is not liable to the ow ncr, tiici^h he hath a pre- 
mvun^ because it is only a particular olhce, and a private 
trust; Ik' datn iltc best he can, and it wcjlJ be upreasciia- 
blc to charge linn with a trust tariher tka<i tiie nature oV 
the ll iiig put> it ill iiis power to peifcrin. The*same law 
ofa fudor: Ti:en lore if he i> lohiaal, he sliaJl not be 
chargcablf*, ror'it is sulKcient, if he laivcs the same ca|e 
that ‘he owner hnnself would have dane. But wlicrc goods 
are ilciivcrod to ho. cai riod gratis, or to do any tiling about 
*Lib.3.KK>. them, wiiluiut any reward, wiiicii is called by /JmcteWi* 
we/taVjf/n/f, and in acting hy cf^vimissioni this also 

obliges h.ni to a liiligent management and care of the 
goods, wl'.kh is implied in the very undert.iking; and 
though Ine/m?/ WW.V vofniUon/, yet by the breach thereof^ 
a fra-id is put upon the deliverer, which is a sufficient 
ground to support this action. 


Where the »e- 
tioii ii |;n>uii>lc<1 
OD the ^iiisvs- 
■ioii, the plaiiitifT 
nei;ti9 lOtshcwa 
titk- 

(S. (J. Co’’ij ns 7. 
4 >iod. 414, 

418. 

13 Moit 97. 
Skill. 621. 
Coinb.S70.) 


•2 Cm. 43, 

12-2. Cm, Car. 
Sands Tcr. 'I're- 
fu<«is. 1 V'cnl. 
356. S. P. 

Cto. Kl. 335. 


8. BIRD V. STROUD. 

[Trill. 8 Will. 3. B. R.] 

CASE, Src. in which the plaintilF declared, •That he 
being posse"snf of a tenement, (to which he had and 
ought to leave a way,) and to which he had, and ought to 
have, cuinmoa of pasture in D., the defendant had digged 
coiuy-horoughs tiicrc, pir quod, ^r. Upon demurrer td 
this declaration, the defendant had Judgment in C. B., and 
now upon a writ of error in B. R. that judgment was af¬ 
firmed: The ohj.'clion was, 'J’liat the plaintilf had not 
shewed any title Id this rinmaon, cither by gronf or/imcnji- 
fiow, and adjudged he need not, because the action is 
grvvunded upon the * possession, and it doth not appear but 
that the defendant is*a mere stranger; besides the tit[c is 
not traversable, but to be given in evidence upon the trial 
of the issue (a). 


(fl) Vide Str 5. 3 fVifs. 456. 2 BL turbance B. Pleader C. 39. 
B. 817» 926. Camyns, Action for Dis- 
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9. BUXENTINE c. SHARP. 

[Pasch. 8 Will. 3. R. R. 2 Salk. 662. S. C. 1 Ld. Raym. 

169. cited. 2Stra. 1264. S. P.^ ^ 

THE plaiidifT declared, That the defendaitt kept a bull 
'>Yhich'<iScd to run at men, butdidnotsay^rinu orscie;t/er; 
and this was adjudged ill after a verdict, because the ac¬ 
tion will not lie, unless the owner knew the quality of his 
bull, and it cannot be intended that this was proved at the 
trial, because the plaintilf is not bound to prove more than 
is laid in his dcdlarntion. 


10. JENKINS r. TURNER. 

[1 Ld. Raym. 109. S. C. Salk. 662. S. C.^ 

y THE plaintiff declared. That the defendant kept a 
hoar, ad mordendum animalia cmmiet\ and that he knew of 
this quality; after a verdict for the plaintiff^ and a motion 
in arrest of judgment, this dcclarati'vn was hold good, 
though it was objected, that animalia mentioned in the 
declaration might be frogs; for it shall be intended the 
proof at the trial was, that this boar bit such animals as 
will support the action, otherwise the jury would not have 
found a verdict for the plaiigtiff, and have given damages. 
There was another objection to this declaration, (n'L) 
That the defendant cannot know what animals he is to 
defend against; but it was answered, no evidence could 
be given of killing or biting any animals but of such of 
which he had notice. ’ 


11. CROWTHER V. OLDFIELD. 

([Pasch. 2 Annse. Rot 233. B. R. 2 Ld. Raym. 1225. S. C. 

1 Salk. 170, 364. S. C.'J 

• 

CASE, ^c. for disturbing him in his common, in which 
the .plaintiff declared, that he was Seised of a messuage, 
drc. parcel of the manor of W, tenC per copiam rotnlorum 
curias ejusdem manerii ut tencid cuslumarius in feodo simplici 
secundu' consuetudinem manerii, and that he and all the te¬ 
nants of the said manor, had, time out of mind, common 
on the wastes of the said manor, for all beasts levaiU and 
^eouchant upon their copyholds. This declaration was ad¬ 
judged ill after a verdict which had found it to be parcel 
of Sue marwr^ as the plaintiff had set forth in his declara- 


Action wilt not 
lie for keeping a 
mftilbull wKh- 
out Baying aci- 
enter. 
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tion, because the words ad voluntatem domini bting left 
out, it doth not appear to be copyhold; so that talcing it to be 
fnj'hold and not copyhold^ then tlie prescription should have 
been by a que eslnlc at common law, in his own mime, 
and not m the name of the lord. In arguing lids case, 
Hull, Chief'Justice, said, that a copyholder hath right of 
common, either as belonging to his estate, or to hU- land; 
that wliere it belongs to his estate, aiid as such he claims 
common in the lord’s waste, there, if tire copyhold is in* 
franchised, the common is lost and extinguished, for that 
continues when the estate is gone: the other comvston is as 
belonging to his land, {viz.) where a copyholder hath common 
in the wastes of another manor, in that case thef common 
is not lost by an infranchisement of the copyhold, because 
tliough the estate is gone, the land still continues. It wuis 
argued for the piaintitf in the original action, that this 
[14] title set forth in his declaration (admitting it to be bad) 
ought to he recited as unnecessary and surplusage, and the 
rather, because there was no occasion for him to set forth 
any title; he had the possession, that is suflicient against 
the defendant, who w'as a stranger and w’rong-doer, which 
is very true; but if he W’ill set forth a title, as he had done 
in this case, and that title is inconsistent in itself, a verdict 
w'ill not help it; now here he could have no title as a 
. opyholder, bi'cause it doth not appear that he held ad vo- 
Innlatem domini, and he could have none as a freeholder, 
because he had prescribed in the manor, so that his title 
h;.ing absurd and inconsistent, the declaration must be ill; 
and for that reason the judgment in C. U. was now af¬ 
firmed in B. R. fo^ defendant in error («), • 

(a) It appears contra, by the reports judgment in C. B. was reversed, 
in I Balk, and Ld. liaymond, that the 


12. SMITH r. ARY. 

([Hill. ^ Annse. B. R. 2 Ld. Raym. 1034. S. C.] 

I’ortea. Gaming. THE plaintiff declared, that in consideration he had 
imLbitatuI as-* ^grccd' and promised the defendant to play at such a 
sunii>sit will not gainc, and to pay what he lost, the defendant promised 
to play, and to pay, ^'c. and sets forth, that ifiey 
Holt lili/s. c. played, (Sfc. and that the defendant lost so much, which 
he had not paid; cimtpie etiom, he (the plaintiflf) had won 
so much money ad luduni pred'', the defendant in consider* 
ation inde, promised to pay, Upon a demurrer (/^) to 
this declaration) it was insisted for the plaintiff, that the 

(6) It appears by the report in Ld. motion in arrest of judgment. 
Baymond, that this was decided on a 
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mutual 'promises in the first count must be understood as 
if repeated in the second, that the playing was upon 
the same agreement, being alleged to be won, od /whim 
pred\ ISed per Curium^ the second countjs not the better 
for the first, for they arc separate and distinct, scAtliat the 
agreement laid in the first will not go to tlu^ second; and 
that nTK,indehitbtus assumpsit w’ill not lie for nj«)ney won at 
ptny.^ so there was nothing but ^ mutual promises, and debt 
will not lie upon'a promise, nor by consequence an indebi¬ 
tatus, but there must be a consideration, or a tpiid pro quo, 
S/c, 


13. ROE r. HAUGH. 

» 

([Pascli. 9 Will. 3. in Camera Scaccarii. S. C. 1 Salk. 29.] 

,THE case was, B. was indebted ioA. in 42/.; and C. in 
consideration that A. would accept him to be hiij debtor 
for the 42/. due to the sai<l A. by and from B. super sc 
asstimpsit eidem A.Jideliler proniisit iptod ipse, ensdem 42/. 
would pay to him. And an assumpsit was brought against 
C., averring him fore dibitore.m without saj ing, 

that B. zcfis diseharired; and upon mom assumpsit there was 
a verdict for the plaintiff in B. Ji.^ and which was after¬ 
wards affirmed in the blxe/iequer Chamber, for being after a 
verdict, they held they ought to do what they could to help 
it; and therefore not taking it as a promise only on tbe 
part of C., because as such, it could no< hind him, unless 
J5. \t>as discharged, they construed it to bo a mutual pro¬ 
mise, viz. that C. promised A. to pay the debt, and in consid¬ 
eration thereof, A, promised to discharge B, 


14. BUTCHER r. ANDREWS. 

£2 Salk. 731. The Pleadings.] 

IN assumpsit the case was, the fatlier was bound* by his 
promise to pay the plaintiff so much money as he should 
lend the son, and for such goods as he*(thc plaintiff) should 
let the son have, so as the money lent, and the goods sold 
and delivered to him (the sou) did not exceed 5 L The action 
was brought for 5/. money lent, and likewise for bl, being 
the va/ue of the goods sold and delivered, and likewise for so 
much money mutuo daC is^ nccommodaC to,the son at the 
father’s request. Upon jion assumpsit pleaded, the plaintiff 
had a verdict, and 3/. damages: But upon a motion in ar¬ 
rest of judgment, this verdict was set aside; for it is plain, 


• Hob. 18, 88. 

1 Voiif. 51, 44, 
gs,l.‘:3. Hard. 
486. 3Lrv.lt8. 
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miifiial ptoiniscP 
alii-ra verdict. 


[15] 


1 Salk. 23. S. C. 
Where an action 
is brauKbt for 
more tnan the 
ilcfcndaiit pro¬ 
mised to pay, it 
is not good. 



10 


Actions on the Case. 


1 Salk. 97. S. C. 
C Mod. 0.24«. 
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ther, it must be 
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[ 16 ] 

*29 Car. 8. 
Gap. 3. 


Vide ST.R.80. 
Cowper 727. 


the defendant would not be indebted for more than 5 
becau.se he engiiged for no more, and if the jury had given 
more it had been naught; it is true, they gave but 31. 
damages, but yet jlhat will not help the declaration, wliich 
was for 9l. money lent, and for 51. the value of the goods deliv¬ 
ered, and it doth not appear to the Court, but that the de¬ 
fendant hath paid 5 i. already; and this nbw claimed is 
over and above. • 


15. BOURKMIRE v. DARNELL. • 

[Mich. 3 Annee.] 

ASSUMPSIT, in which the plaintiff declared, that 
the defendant in consideration he, (tiie plaintiff,) at the in¬ 
stance and request of the defendant, woahl lend and de¬ 
liver to one Josefih Enstish nnum spadonem of him the said 
plaintiff, to ride to Reading in Berkshire; he (the defendant) 
assumpsit, and promised to the plainiiff, that the *«a.d Joseph 
should re-deliver the said gelding safely to him tao plainlidl 
Upon non assumpsit pleaded, the t vidcncc at tfie trial was, 
that tlie said Joseph English would have hired the gelding 
of the plaintiflT, but could not prevail with him till the de¬ 
fendant came, and did undertake for the re-deliviM’v; upon 
which the counsel for the defendant insisted, that the 
plaintiff ought to produce a note in writing of this agree¬ 
ment, which being over-ruled, there was a verdict for the 
plaintiff; and it was moved in arrest of judgment, and per 
Curiam adjudged, that it was void by the * statute of 
frauds, because ii was a collateral undertaking for the act 
of another, and in such case the statute requires, that it 
must be in writing. The difference is, where the whole 
credit is given to the undertaker, in such case the third person 
is in nature of a servant, and there is no remedy against 
him; it is true, the undertaking is good, but it is not within 
the statute, and therefore not requisite it should he in 
writing; but where the undertaker comes iu aid only to 
procifre or obtain credit for another, so that the remedy 
may against both, this is a collateral undertaking for 
another, and made void by the statute if it is not in wri¬ 
ting. El per Curiam, In the principal case the plaihtiff 
may maintain an action of detinue against Joseph English, 
upon the original delivery of the gelding; and therefore 
this promise, made by the defendant, was to answer for 
the act and default of another, for which reason the ver¬ 
dict was set aside. 
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16. HUTTON r. MANSELL. 

QPasch. 3 Annce.] 

CASE, ($rc. by a feme sole^ in whic!i rtf' '’ ‘clarcd What ^llaIl be a 
vum she had agreed and promised to in.trry the de- 
fendant, he in. consideration thereof, promised to marry inis'- h> ii-mc 
her. Upon non asswt^sit pleaded, the ranse was tried be- 
fore Holt, Chief Justice, and tlte promise of the man was 
proved, but no actual promise on the woman’s side, yet 
he held there was sutiicient evidence to prove that the 
woman likewise promised, because she carried herself as 
one consenting and approving the promise of the man. 


17. SAVILE V. ROBERTS. 

flO Will. 3. at Guildhall, coram Holt, Chief Justice. 1 Ld. 

Uayni. 37*1. S. C.] 

CASE for causing and maliciously procuring the plain¬ 
tiff to be indicted for a riot. It was held by JJo/l, Chief 
Justice, it is not sutiicient that the plaintiff prove he was 
innocent, but he must prove express ma/ire in the defend 
ant; he likewise held, that this action is not .grounded 
upon the conspiracy, but upon the damiigc, and therefore 
the plaintiff must prove his damages, otherwise the action 
will not lie; but in a writ of conspiracy it is otherwise, 
and where such a writ is brought, if one is acquitted thte 
other cannot be found guilty. 


5 Mod. 504, 

410. 1 Salk. 13. 
(Jiisc Tor causing 
llu- idaiiiiiir to 
III iiialicioiisly’ 
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18. SHEER 7?. BROWN. [17] 

I^Tiin. S Annse, B. R. 2 Ld. Uaym. 899. S. C. 1 Salk. 26. S. C.Q 

INDEBITATUS assumpsit, in which the plaintifl' de- indcbitatmkdb 
dared, that the defendant being indebted to him for 
goods sold in so much money, in consideration thereof dCfe^Iantpro-'^ 
super se assumpsit, there was judgment by default, and upon niised, held 
a writ of error brought, it was objc'.cted, that the decla- 
ration is ill, because it did not set foilh, that the tefendarU 
^promised, and it might lie a stranger: but per Curiam, it *1 lei. 
can never be intended, that a stranger promised, or that 
the plaintiff himself promised, and there is no other per- 
son in this record to promise, i)ul only the defendant; it 
is true, if there had been treo or more defendants, it 
night have been otherwise, because in such case it would 

Salkeld, Yol. III. 


4 
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have been uncertain which of them had made the'proniise; 
and per Gotdd, Just, the difference is also between a col> 
lateral promise and a promise by operation of law: for in 
the latter case ^t is well, but not in ihe first. See 3. Cro. 
913. Noy 50. 


19. COLLEGE OF PHYSICIANS a. ROSE. 
[Hill. ir03. B. R.] 

6 Mod. 44. IN a special verdict, in an action on the case,*the juiy* 

nlTfbr’?' found, that Rose the defendant was an apothecary,^ and sent 
{MUeotin prM> for by a sick person (of what distemper non coiistat)\ that 
tiling phyiio. jjg came to the patient, and being desired to send Tiim 
something in order to his cure, he accordingly sent him 
some bolus's^ and this being without any hcettse, the ques* 
* tion was, Whether it was practising as a physician? and 
per Curiam, It is, for the making up and compounding 
medicines is the business of an apothecary, but the judg¬ 
ing what is proper for the cure, and advising what to take 
for that purpose, is the business of a physician; therefore 
let the distemper be what it will, the prescribing and nd> 
vising what is fit for it, is the business of a physician, 
though without a fee, but that rarely happens; so the 
plaintiff had judgment, but it was reversed in the House 
of Peers. 


1 Salk. 19. 

Case will not lie 
for hindering the 
plainlift* to vole 
at the eleetion 
for a burgess to 
parliaiueiit 

[ 18 ] 


SO. ASHBV V. WHITE. 

[Mich. 2 Anne, 2 Ld.,Raym. 9S8. S. C. 6 Mod. 45. S. C.] 

CASE against the constables of Aileshury in Bucks, (or 
obstructing the plaintiff to vote, and for refusing to receive 
his vote at the election of burgesses for that borough, to 
serve in parliament; upon not guilty pleaded, the plain¬ 
tiff had a verdict, and upon a motion in arrest of judg¬ 
ment, three judges held, that this action would not lie till 
the parliament had decided, whether the plaintiff had a 
right to vote as an elector (a). 

But Holt, Ch. J uh. was of a contrary opinion, rr. That 
the plaintiff had a right to vote, and that in consequence 
thereof the law gives him a remedy, if be is obstructed, 
and that this action is the proper remedy. 

By the common law of England, every commoner hath 
a right not tq be subjected to laws made without their 
consent, and because such consent cannot be given bj 

(a) Judgment for defendant reversed. 1 J3ro. P. C7.45. 
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every i*adividual man in person, by reason of number and 
confusion, therefore that power is lodged in their repre* 
•entatives, elected and chosen by them for that purpose, 
who<are cither hiightSf citizens, or burgesses* 

Timt the election of knights of shires is by frtieholders, 
and this is a right which they have in respect t>f their free¬ 
holds, arising Trom and inseparately incident to such free- 
holds j for before the* statute of H. 7. every freeholder, 
though of never So small a value, had a right to vote at such 
elections; and though this was condned by that statute to 
freehol(^of a certain value yet it is still a right, as it was 
’ at common law, «nd annexed to the estate, and therefore it 
is a real eight or franchise. 

As to boroughs, some are not incorptyrate, but are so by 
prescription, and their representatives are ^osen by burges¬ 
ses, who vote rations burgagii ^ rcUione temtra, and this like 
the case of a freeholder before-mentioned, is a real riglU 
jinnexed to the tenure in burgage, 

in other boroughs which are incorporated and subsist by 
•barter, the right of election is a personal right granted to 
the corporation, for the use and benefit of the members 
thereof; for though in point of premier it vests in the cor¬ 
poration only as an inheritance; yet <pioad the exercise and 
enjoyment, it is distributivcly the personal right of every 
individual member of the corporate body, for they are per¬ 
sons who are represented, and therefore they are to pay the 
wages to the person whom they choose; and if they red/se, 
it is to be levied upon the respective members of the c^ir- 
poration. 

And as this is a personal right, so it cannot be given but 
to a corporate body; and though my * l.ord Hobart would 
have it good in a place incorporate, and this by way of 
ordinance, yet that is not law, and all the other judges were 
. against him. 

The right of citizens to vote for their representatives is 
of the same nature and built upon the same foundation, 
and nowise ditferent but in point of eminence, as cities are 
more worthy and eminent than boroughs. 

This is a noble franchise and right, and therefore not 
without a remedy where it is opposed, for want of^remedy 
and want of right are convertibles. . 


21. HARECOURT ». HASTINGS. 

[Pa8ch.4 Will.S.] 

IN an action on the case for fees and w'ages, the defend- 
* ant pleaded in abatement, et petit judicium de billa, 8f 
good billa prcedicta cassetur, for incertaintics in the declnra- 


*12Kep. iss 
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Aduitiox. 


abatement, the 
deteiidaiit ought 
to dmur. 


1 Vent. SCO, 
SCO. 


i^ite, pa. IS. 


2 Vent. 78. 


Raym. 245. 

'I’he defendant 
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•Cap. 7. 

Vide 1 Salk 86. 
Bull. N. P. 145. 


[SO] 


; 


1 Bdkt. 2B6. 
ff Cro. 183. 

SLeototll. 


tion, and in&isted upon many orrdi’s therein; sed per Curt' 
am, it shall not be allowed tor the defendant to take 
vantage of any errors in the declaration upon a piea m 
abatement, buthe ouglit to demur, forJic was ruled tr>. an* 
swer over. 

Case, ^c. ^igainst a tuiior, in which the plaintiff decla¬ 
red, that he (the plaintiU') employed him to' make a coat, 
and tlhat he made it lam ineple. inaeiijkialiter, that it was 
of no use to him; upon a demurrer to tlii.s declaration it 
was held naught, because non constat, wherein it was 
spoiled. 

Case, in which the plaintiff declared, that he being seis¬ 
ed of such a close had a u'ay, and that the defendant 
stored it, adjudged good, because possession is a good title 
against a wrung doer. 

Case against a carrier, and declares for four silver enps 
if uno pocalo ar^enico, and not urn aliopocu/o, S^c. adjudged 
good; for if it be o/mr/, the damages shall be intended tq 
he given for it; if it be idem tk non aliud, then it is only 
tautology, and in that case the damages may be rightly 
given. 


22. BROOKS V. HAYNE. 

THIO plalntifT, who was an attorney, was employed by 
7\ S. who made the defendant his executor, and died, and 
afterwards the plaintiff brought an assumpsit against this 
executor for several fees, and for so much money laid out 
in prosecuting and defending several suits at law for the 
testator; and sets forth, that he had demanded the money 
of the testator iiiHiis life-time, and of the executor since 
his death, and that neither the one nor the other had paid 
it, i$rc. The defendant pleaded the statute * 3 Jac. and 
that the plaintiff had not given the testator, or to this de¬ 
fendant, any bill of charges, according to that statute, be¬ 
fore the action brought; and upon a demurrer to this pica, 
per Curiam, it was adjudged a good plea. 


ADDITION. 


AN addition aRer the alias dicius is ill; as for instance,, 
where the indictment was against W* R» alias dictus W, 
de H, for this is no addition. 


Addition. 


SO 


•9 

' Tor where the pmcipe was Richardo Joyner^ civi S/ pan* 
nario London^ alias diclas Richardus Joyntr de London armi- 
ger, adjudged, that without the alias dicltis^ there was no 
addition of the vill;*und that if the partj^ is not sufficiently 
pained in the first part of the writ, the alias cannot aid or 
help il, bcccause it is only to make the writ agyee with the 
deed, but it i& not material, for it is neither answerable, 
traversable, or issuable. 

Et per Holly Ohief Justice, If W, R, of Willsy commit fe* 
lony at Westminstery he is always indicted by the name of 
IV, R, jje Weslmmnst, and the practice being always so, 

* this may properly be said to be his addition. 

Debt against IV, R. de //. yeoman,a/ 2 as dictus W, R, de U, 
son and heir of R, R,y and so charges him as hcir;*this was 
adjudged ill, because the writ doth not flame him heir in 
the premises, but in the alias dictus. 

Trespass against W, R, de //. chandler, the defendant 
j)leaded in abatenienfy that he was a gentleman, and upon a AbH(«- 

demurrer to this plea it was adjudged ill, because he did F.26. 
not deny that he was a chandler; and if a gentleman exer¬ 
cise a trade, he may be called by the name of his trade, 
though he is a gentleman. 


2. THE EARL OF BANBURY WOOD. 

[2 Ld. Raym. 98r. S. C.] 

• 

IN a hominc replegiandoy the defendant pleaded in abate- i Salk. 5. Ad- 
menty there was no addition of vill or place of abode in the 
writ, (i’c. and upon a demurrer to this plea, he was ruled re^cgiando. 
to answer over; for, per Curiamy an addition is not neces- 
sary, because the pluries rmles)in\ upon which the Court i Wiis. m 
^ holds plea, is not the original writ, but the original writ is Co“yn«. Abate- 
*zicontiely and no process of outlawry lies upon it, and there- ‘ ' 

fore it is not within the stiitute; also since there is no ad¬ 
dition in the first writ, there must be none in the plurksy 
for that must not vary, but pursue the jirst writ on which 
it was founded; and though the statute of H, 5. says, there 
shall be an addition in all original writs where exigent lies, 
yet that must be intended where proceedings are upon the 
first .writ. 
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able. 1 Sid. 409. 
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nil, 1118 . 
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•Tones 125. 
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179, m 
Jones 262. 
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1 Mod. 230. 

S Ld. Rayin. 
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t 

ADJUDGED, That administration of, the goods of a 
/eme cmerl ought to be granted to the husband, for he is the 
next and nearest friend; the care of the funeral belongs to 
him, and he might have recovered or released whatever be- . 
longed to her. 

But if the wife was an executrix to another, tKen, as to 
the goods whic|;i she had in that capacity, administration 
must be granted to the next of kin to the testator (a). 

Where there is a brother and sister of the half blood, admin* 
istration may be granted to the sister, because she is in 
equal degree of kindred; but if die sister is married, theif 
it must be granted to the brother, and not to her and her hus' 
band, because in cfiect it makes the husband administrator, 
who is not of kin to the intestate, and if she die the hus* 
band would still continue administrator, and so might pos* 
scss himself of the whole personal estate, which is contrary 
to the ^statute. 

Where an executor refuses, or dies before probate, ad* 
ministration shall be granted to the next of kin of tlic in* 
testate exim testamenlo annex', pnless there is a residuary le¬ 
gatee, and then it must be granted to him. 

The husband made his wife executrix, and gave her the 
residue of his mouable goods and chattels; now if the wife 
die before probate, administration must be granted to the 
next of kin to the husbatid,hccnusc the whole residuum was not 
given to the wife; but if the whole had been given to her 
(viz.) all his debts, goods, and chattels whatsoever, then 
administration might be granted to the next of kin of 
the wife, because she was made a residuary legatee of the 
whole. * 

At common law the ordinary might repeal an administra¬ 
tion at pleasure, but now since the statute 21 //. 8. whcQ 
once it is duly granted according to the statute, it can¬ 
not be repealed, for his power is then executed; bpt if 
it is not duly granted according to the statute, as for in¬ 
stance, if granted to a wrong person, in such case he may 
repcid it and grant it to another, for he hath not execu¬ 
ted his power. Sed mta. If the administration is re¬ 
pealed for want of form in the grant, in such case the or- 


(a) In this case the administration bonis non of her testator, 
is not of ^e goods of the wife, but de 



Administration. 


dln.'iry 'must regrant it to the same person, though there 
arc others in equal degree. 

Where nii administration is repealed, because it should [ SS 3 
be granted to another, in such case all acts of the first ad- 3 
ministrator stand good; but if it is repealed because there Rajm.m 
is a lawful executor, then all his acts are void. y®"* 

o LO. 18. b. 

1 Salk. 38. Flowd.m 3 Lot. IIS. 

’ Where a will is i#f lands and goods, the Court may 
repeal upon an appeal; but where it is of lands only they 
cannot, because there they had no authority to prove, and 
by conspqucnce had no authority to repeal. 


SIR GEORGE SAND’S OiSE. 

SIR George Sands administered to his son, and after- Raym.ss. 
wards a woman pretending to be his wife, sued for a repeal, 

'but a prohibition was granted, because the ordinary had nHiyhath a 
pn election to grant it either to the father or wife, and had power wid «*- 
executed his power by granting it to the father, per Holt, noi'S/reiH-aied. 
Chief Justice. Vide 1 Salk. 36. 

But where a feme covert died intestate, and the next of } vero’lis. 
kin to her obtained administration, and the husband sued 
for a repeal, a prohibition was denied per Holt, Chief Jus* 
ticc, because in tliis case the ordinary had no power or 
election to grant it to any person but to the husband; and 
this is not within the statute^ of H. 8., but within the stat¬ 
ute of £d. 3. * 

Upon this issue the defendant cannot give in evidence OfpieaiUnp 
a judgrdent not satisfied, because it is an administration of 
another nature than he had pleaded. 1 

• Alien 42. 1 Salk. S16. 3 Uv. 28. 

Payment of debts pendente brevi is no evidence upon this 
* issue, for the plea is plene administravit in the prater-tense, 
and this evidence proves an administration only since the 
purchase of the writ, and therefore the defendant must 
plead it specially. 

In a scire facias, upon a judgment against the testator, if 
the defendant plead plene administravit, it is ill upon a spe- vide s Wmi. 
cial demurrer; because, by the plea, the defendant admits 
that, goods came to his hands, and therefore he ought to 
shew how he administered, that it may appear it was not 
in paying of debts of an inferior nature, and this is in favor 
of judgments; but upon a general demurrer such a plea 
may be good, because the defendant might have paid other 
judgments, and so shall bis plea (which is ^confessed by the 4 Mod.^'6.* 

^ demurrer) be intended. * 

JVbte, The proper plea in this case is rien* inter maines *5®- 
at the time of the testator’s death. 



Aumiualty. 


SLATER MAY. 

[Mich. 3 Anne. B. R. £ Ld. Rajm. S. C. 6 Mod. 304> 
S. C. 3DanT. Abr. 351. pl.4. 1 Salk.4£.] 

Aetioikby M ADMINISTRATOR, durmUe absenlia IK i?. exftcutor, 
dann**Uie*ab- action of debt upon a bond, but did not aver 

•en<»*of'u»eex- where tV. R, vras absent, or that he was absent; per Curi- 
«ver*th’e'cMOT- reasonable the ordinary should have power to 

toriiabient. ' grant administration in this case, and such administrator 
is accountable to the executor, and we will int£$nd him 
beyond sea, but absence should have been averred in thi& 
case. 


ADMIRALTY- 


1 . ANONYMOUS. 

[Hill. IS Will. 3. 1 Ld. Raym. 639. S. C.J 

r 

Seamen laie UPON a prohibition to a suit in the Admiralty for ma- 
«he^t^hip miner’s wages, it ^as held, per HoU, Chief .Justice,'that if a 
is lust before idic ship is * lost before she arrives to any port of delivery, the 
seamen lose all their wages; but if she is lost after she 
Mo<i. 44 ' 2 . Dour, comes to a port of delivery, then they only lose their wages. 
2 ^ 7 io*’*'rsid delivery: But if they run away, 

in. 3Bur.i884- though after they come to a port of delivery, they lose all 
their wages. 


2. KING 0. PERRY. 

[Paach. 1 Will. 3.] 

Where an obii> PER Holt, Chief Justice, an obligation taken in the 

paiionissuable Admiralty to appear and sue there, is suable in that 
ty,*an^whe're" Court, for it is a stipulation in nature of bail at common 
Bot. 4 lBst.i 39 . law: But where there were 13 part owners of a shipy 
and one of them refused to let her go to sea, where; 
upon a was taken for the share of the party re- 
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fusing, and afterwards the ship went her voyage; and this 
stipulation being put in the Court, a proliibilion was 
granted (o), because the building the ship and the charter- 
party were at land. ' • 

Adjudged, That where a master pawns the shi{^ at sea, 
the Admiralty hath a jurisdiction; and no/a, h^ may pawn 
to relieve the ship in extremity, for ho being constituted 
master of the ship, hath implicitly a power to preserve it 
in cases of danger; but he cannot pawn it for his own 
debt, because he has neither a property or power for that 
jpurpose;«and if the Admiralty should confirm an hypotheca¬ 
tion of that natuii;, a prohibition shall be granted. 

If a muti give bond at sea for a debt contracted at land, 
the^Admiralty have no jurisdiction, for one thing must nut 
only be done at sea, but the whole must conciir to give 
them jurisdiction; so if a debt is contracted at sen, and a 
bond given for that debt at land; so if there he a contract 
at land and a breach at sen, in these and the like cases the 
common law shall be preferred. 


[St] 

Ilrtb. 13. IVIooF 
913. VUiorc a 
master may 
pawn a hhip,nn«l 
where not. V icic 
Sir. 095. 1 l,il, 
Kayiii. 153, 005. 
1 Vez. 155, 4-i‘3. 
1 Sitlk.S-l. Cum- 
yiis, Alim. E. 10. 

ilob. 312. 


4 Inst. 139. 
I KnII. 529. 
1 Veiif. 32. 


(a) Vide ac. Carth.il6. CmibAOO. SS5. T^ide Q Lil. I/ayvwmi, Str 
Ifolt, 647. li. contra iLd. Hay ut.23Sf 890, J in/s. lUi. 


ADVOWSON. 


i. THE KING «. BISHOP OF CHESTER, & AL’. iiAii.,..*. 

IN 'A quarc impedit^S/c. it was held by //«//, Chief Jus- ij S:.ik. .wj. 
ticc, to which the Court agreed, that where an advowson ^ -w 
is appendant to a manor, and the owner Inortgages the mo- ” 

tior in fee, excepting the advowson, that by this nipans it ^in'.'i. ill il ulieru 
is become m gross; hut if the money he paid punctually at 
the day, then it becomes appendant again, and ii il is paid iLii.Kaym.l98. 
after the day, it is appendant in n'putalion, and may pass 
by the name of an advowson appendant in grant or other 
conveyance, though in reality the appendancy is destroyed; 
for if it is severed one instant from the manor, by the act 
of the party, it is then gross, and not appendant. 

So where the owner of a manor, to whicli an advowson comyns, Ad- 
was appendant, accepts a fine of the advow'son, with a wwson, U. 

Salkexo, Yol. III. 5 



Alehouses. 


grant and render bark of every second turn; now for such 
turn the advowson is in gross, but for other turns the ap* 
pendancy still continues: But if a man levy a fine of the 

[ 25 3 advowson, and accepts a grant and render of every other 
turn, the agpcndancy is quite gone, because there was an 
instant of time in which it became severed. 

Co. Lit. 122. So where there arc two coparceners of a manor, to 
which an advowson is appendant, aifd they make partition 
of the manor, without taking notice of* the advowson, at 
every other turn it is still appendant; but if there had 
been any express exception of the advowson, it wiould then 
be in gross. 


Postra, tit. Aii- 
itcreuiiiiii;, S. C. 
Where «n h.1- 
vowsTHi aiipend- 
ant to a inaiutr is 
become in 
1 Lil. Ka> in.l‘J7. 

g 

1 'i.wn. 204. 


2. REYNOLDS r. BLAKE. 

[Pasch. 9 Will. 3. in C. B.] 

IN a qvare impedilj it was the opinion of the Court, that 
wbero there are two coparceners of a manor, to which an 
advowson is appendant, a.nd the whole demesnes arc al- 
lotleil to one, and the services to another, by this means 
the manor is destroyed, and the advowson becomes in 
gross; but if one of them die without issue, so that the 
demesnes descend to him who hath the services, the manor 
is now revived, and the advowson is appendant again, 
because tilts was a severance by act of law. Sec 17 E(f. 3. 
38. 12 11. 7. 5. 8 Rep. 79. 1 Inst. 122. Bro. Qnare 

Imp, 118 (a), ^ 

(a) This was not the point in the cause. 


ALEHOUSES. 


An indictment 
will not lie 
where a statute 
ereatus an of* 
fence, and ap* 
points the pu¬ 
nishment. 

Postea the King 


1. ANONYMOUS. 

THE defendant was indicted for keeping a tippling- 
house without license, contra formatn stattii^: Upon not 
guilty pleaded, he was found guilty; and it was insisted 
in arrest of judgment, that at common law any person 
might keep an alehouse in a fit and convenient place for 
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that purpose; that this was a stalulu])lc otfi’iice, and the 
penalty by the statute is, that the offciuU r shall be enmmitted 
by two justices^ and a recoj'nizaiiec taken of him, with two 
sureties, not to sell ale, Vc. and that thU heiii^ the pun- 
ishntent by the statute, h)r that reason t an iiidiotmtuit 
will not lie; and the Court * beinp; of this opinion, judg¬ 
ment was staicT, though an express | case was cited to the 
contrary. » 


• 2. STEPHEN WATSON’S CASE. 

. [Mich. 13 Will. 3.] 

.THE same point came in question i^ain in Stephen 
IVatsojis case, which is imperfectly reporied in || 1 Salk, 
by the name of Stevens versus H'afkins. the case w’as thus: 

Steven Watkins was indicted at the quarter-sessions, for 
that he, on thelirst day of October, anno 10 Will, 3. and at 
divers other days a al times at B. H/c, without any lirence 
from two justices of llic peace, did keep an alehouse*, and 
sold ale and h'-er iluno rontra pneemli/'contra formant staluC; 
upon a dcmiii rer to this iiidirlment it was insisted, 

1 . That an indictment would not lie; in this case. 

2. That admitting it would lie, yet not at the sessions. 

3. But admitting that it would lie, and at the sessions, 

yet this indictment is ill in form. 

First, Tliis indictment mipst he either upon the statute 
*5^6 Ed. or upon the statute \ 3 Car. I. and both theSe 
stat Vtcs prescribe another method of punishing this ofl’ence, 
whil-li was made so by one or both of thorn, and that.}: me¬ 
thod and no other must be followed, and if so, then an m- 
dictinent will not lie. * 

(2. Point.) But admitting it wdll lie, yet not at the 
sessions; for this is not an iiidictmcnl upon tin'statute 4 
Jac. l.cap. 4. for selling ale by the barrel without licence, 
for in that case, by the very words of the statute, an indict¬ 
ment will lie at the sessions; but this is an indictment up¬ 
on one of the statutes before mentioned, and neither of them 
give the sessions any power in this case, and they have no 
power, but what is expressly given them by the statute. 

{3* Point.) But this indictment is naught in form, for the 
caption is, that it was presented by the oath of twelve men 
sworn and charged, without saying, § ndtunc ^ ibidem ju- 
raO &r omraP, and thereupon it was adjourned; but after¬ 
wards, in Mich, 13 Will, 3. it was adjudged, that this in¬ 
dictment would not lie, because it was a npw offence crea- 
> ted by the statute, and a particular method of punishing 
the offender was appointed by the statute, which should be 
followed, and no other. 


V. l-,<lwardg, that 
it will not III. 

1 Salk. 45. 


t Palm. aS3. 

2 Roll. Ui ii.m 
2 Cni. 64:». 



H 1 Salk. 46. 


'' Cap. CS 
t Cap. 3. 

t 2 Ci-o. B W. 
(.'astic’s case. 
ttt(ill.Uep.30O 


§ 1 Vent. 6«. 
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2Salk.470.S.C. 
Sesniona cannot 
euiipi-css an ale:, 
house licoiisc:cI 
by two Jusuces, 
nniesa it is fur 
disorder. 


5 k 6 Ed. 6- 
r«p. 2S. 


*Mod. Cases 86. 
Ante Stephen 
Watson’s 
Case 26. 


14.Mod. 144. 
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3. THE KING t>. RANDALL. 

THERE is a.short note of this case in 2 Salk.j but the 
ease M'as as follcwctli, (viz.) two orders were removed by 
ccchorfjrf in .B,/if., which orders were made at the 'ses¬ 
sions in MidiVesex^ the lirst whereof recites, that whereas 
R, Rawlall had lately (aken a house at Hogsden, designing 
to sell ale. and beer there; and wherca^s the house had never 
been inhabited by other persons than merchants and per¬ 
sons of quality, and Ihere were alehouses enough in Hogs- 
dr.n already, therefore it is ordered, that no licence he grant¬ 
ed to any house there, wherein ale was not formerly sold; 
and that no linncc should he given to Randalt; ihe other 
recites, that whereas a licence was surreptitiously obtained 
by Rawlall from Irvo justices, to sell ale there, i^c, that yet 
he should be suppres.sed, <Srr. from drawing ale there, ^c. 
And now it was inoveil to quash lhi:sc! orders, because by 
the statute 5^6 Kd, G. the quarter-ses.sions cannot con 
troul the authority of two justices in this matter; etper 
Holt, Ch. Just. This dift'erence hath been taken, (viz.) 
where an authority is given to two justicc.s to do a thing, 
and from which there lies no appeal, there it may be com¬ 
menced and ilone in the sessions; but if an appeal is given, 
then the sessions iiath not an original jurisdiction, it must 
not be licgun theia*; as for instance per Ifl Eiiz. and 43 
£//?. till the statute 3 Car. I. But here tne question is, 
Whether the sessions can t upprcss an alehouse licensed by 
two justices of tile jieace f and adjudged they could not, 
except it is for di.sordors committed, and thereupon t’ ese 
orders were quuihed. 


4. THE KING V. EDWARDS. 

THE question*, Whether an indictment would lie for 
selling ale without a licence, was again sti rred, nothwith- 
standing, the resolution in Stephen Watkins's case before 
mentioned; and twio judges were of opinion that it would 
not lie; but per lloU, Ch. Just, an indictment is more be¬ 
neficial for the sulked, because it is a summary way of 
proi ceding; and therefore it seems reasonable that it 
should lie in this case, notwithstanding it isanolTencc 
created by the statute, and a particular punishment there¬ 
by directed; and so it hath been adjudged in a parallel 
case; as fort instance, it is prohibited by the statute 22 
Car. 2. to travel with a waggon drawn with more than five 
horses at length, this is a new law, and it is a new offence 
to transgress it; but yet an indictment will lie against the 
offender, though a particular punishment is directed by 
that very statute which created the offence. 



ALIEN. See Discent per Totam. 

See Trial 2. • 


i’ROGERS ARTHUR. 

[Fasch. 5 Will. S. B. R. Rot. 531.] 

IJVDEBITATUS asmmpsii, tho ilnfondant pleaded, that men a travers* 
the plain'tiiT was an alien enemy^ born at Roan in France^ 
under the ullcgianrc of, «Sfc. The plaintiiT replied, that he i Su?k? 46 . 
was horn at Hamhurgh, under the allegiance of the empe- tw. 18<3. 
ror, a friend of the king, l^c. and traversed, that he was born 
at Roan in France, Strr. to which replication the defendant 
demurred; and had judgment, because by the/ira»cr.« Ro«n 
is parcel of the issue, which is very immaterial, it being 
foo strait; and instead thereof the plaintiff should have 
traversed, that he was born under the allegiance of the 
/VcMf/ii King: JVbta tnmen, in a case between Groddeck and 
Rr4’;§'v,which was debt for an cscape,tlic defendant pleaded '^6*' 

that the plaintilfwasan alien enemy,born at Roan in France^ 
under the allegiance of the Fretich king, and the plain¬ 
tiff replied,that he was a natural subject,born at Westminster 
in the county of Middlesex; and traversed that he was born 
in France; and upon demurrer the Court held this to tie 
an immafcrial traverse, for the plaintif)'should have rested, 
and ten'dcrtul an issue upon his being born at WeMmdnstcr. 

The capacity of an alien may be considered, cither in • Vent. 4i7. 
references to inheritances and to freeholds, or to goods and 
chattels, as to inheritances, an alien may purchase by 
his own account or contract, though he cannot retain 
against the king, but he cannot take a freehold by action 
in law, therefore he cannot be a tenant by the courtesy; 
nor an alien woman be tenant in dower; for the law doth 
nothing in vain, therefore it will not give him or her a free¬ 
hold in the cases before-mentioned, because they cannot 
keep it. 

Chattels are either real or personal, now an alien is not 
capable of a chattel real; as for instance, of a lease of lands; c;oiIu. 29 .’ 
but an alien merchant may take a lease of a house to i Uon. 47 . 
dwell in, as incident to trade and commerce, but be is not silk 417 ^^’ 
capable of chattels personal. Co. lh. 31. b. 


[29] 



Amendment. 


^9 


•I Sand. 7. 
Sid. 308. 
Vide Harg. 
Co. Ut. 2. b. 
note 7. 


At common law, a lease made to an alien artificer, either 
of a house or shop, was good between the parties, but for¬ 
feitable to the king; but now, if a *shop is let to an alien 
artijkcr^ the leasers void by the statute 32 H. 8. and if the 
lessor br«Migs an action of debt for rent, the lessee may 
plead this statute in bar to this action; but if a house or 
shop is let to an alien gentleman, the lease is not void 
within that statute, neither is it plgadablc in bar to ah 
action. 


AMENDMENT. See Variance. 


t‘ap. II. 


1 Salk. 51. 


VideGilb. C.B. 


112 . 
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AMENDMENTS are usually made in ajjirmance of 
judgments, and seldom or never to reverse or destroy them: 

By the statute of *Marlhridge i< is enacted, that de cietero 
fines non capianiur pro pulchre placilundo, (/. e.) for leave to 
amend vitious and bad pleadings, ^c.j from which it may 
be observed, that there were amendments at common law, 
but then the party was to pay a fine for leave to amend, like 
a fine/>ro iicentia concordani; for he was to be amerced for 
ilL pleading, which amercemcht was due to the king; and 
that being now taken away by this statute, it seems rea¬ 
sonable that the party should pay costs upon an amc'.idinent. 

There are but two statutes of amendments, (viz.) 14 Ed, 
3. and 8 H. 6.; the one extends to process out of the roll, 
(i. e.) to writs which issue out of the record, and not to pro¬ 
ceedings on the roll itself; and this last statute hath al-- 
ways been construed in imitation of the first, the intent of 
it being to amend in matters precedent to the judgment 
and to support the judgment itself, and to avoid writs of 
error. * 

The statute 16 ^ 17 Car. 2. is in the nature of a statute 
ofjeofailes; it extends only to superior courts, and to the 
courts of counties palatine (o), and that only after verdict; 
unless in some particular cases; by this statute all defects 
are amendable after verdict, which do not alter the merits 
of the cause, nor the nature of the trial and issue* 


(a) Fids St. 5 Q. c. 13. 


Amendment. 
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Therefore where the matter of the suit is not actionable, 
the judgment shall be arrested; so likewise where there 
is a cause of suit, but the plaintilF hath took a wrong rem¬ 
edy y as for instance', if he bring an action on the case for 
words,*which are not actionable; if he bring an action of ViileGitb. c.B* 
debt upon a bond before it is due, or debt for rent before ***' 
it is in arrear; so if he bring covenant, and doth not assign 
a‘ sufficient breach, cr assumpsit, and doth not shew a siit- 
ficient consideration, these arc not helped by the verdict. 

At common law original zvrits were not amendable, be¬ 
cause coming out of another court, they are not subject to 
be corrected by'^. R,; but, in the case of the king, they 
might be? amended in Chancery. 

But now by the statute 8 //. 6 . the Court may amend 
aiiy fault in an original or judicial writ, if it is the mispri¬ 
sion of the clerk. 

Thus if the cursitor hath instructions to make out a writ ® 
against /F". R. gcnr.rosum, and instead of that he names him * 

mililtm, this mistake is amendable, for it must be imputed 
t 8 his negligence or oversight; but if he is named 
in the original, when it should be milcs,iix\d the cursitor 
had no such direction, this cannot bt; Amended, because it 
is not his fault, but the neglect of true information by the 
party himself. 

If an original is praecipe quod solvit, instead of praecipe quod * ^59- 

reddal, or hos breve for/wc breve, it is not amendable by the 
statute 8 //. ti. because this must be imputed to the igno¬ 
rance of the cursitor; it makes the writ without due form 
which is required by law, tor forma dat esse rci, and pre¬ 
vents confusion. 

But by the later authorities,/u/^c Latin is amendable, as 2 S:iuiui. an. 
in waste, if the writ is * dcstrictio instead of dcstruclio, so Vp,’it*Vr 3 
^los breve for hoc breve or debet for debcanl, 4 R^p. 44. 

So debt in the debet when it should be in the dctinel, per Sid. 379,42i 
staL 16 Car. 2 . amendable and want of pledges, in a suit 
by original, because it is only matter of form, by which 
neither the right of the cause or the nature of the trial is 
altered; the like where the suit is by Bill. 

The omission of vi annis ir contra pacem was formerly 
held fatal, even after a verdict, for it was held to be matter 
of substance, because it brings a fine to the king, but now 
it is amendable by the last statute: so is the omission of a 
profert hie in atria after a verdict, but not upon a demurrer. 

And by the same statute an omission of a capiatur or * 5 s«and. 306 , 
misericordia shall be amended, and so it is if a capiatur be 
entered * instead of a misericordia; so whgre an action is r 3 ^ i 

brought by Thomas, and the judgment was quod JolMnnes *■ 

recuperet^ this is amendable, fur the mistake is only of the 
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Amendment. 


Whisre the nisi 
prills mil shall 
br uiiieiiilcil by 
tliu ijli'ii mil. 

• ;i Civ). 435. 

8 Kc p. 161. 

2 (Jni. 444, 587, 
ISr, 627. 

Skill. 5'JI. 

Str. 551. 


A rccoril sh.'ill 
not bti ainciiilcil 
by the (Iruiight 
below. 


V’iilf Rep. II. R. 
temp. Hill 11.21)5. 


Whilst all is in 
pafKT, it is not 
within the still- 
iites of amend- 
mcnls. 

Glib. C. ». 143. 
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name, which before was right in the record; and by the 
statute, no fault shall impede the judgment which doth 
not aifect the merits of the cause, or the right of the parly. 


2. GREENWOOD r. PIGGOXT. 

[Trin. 7 Will. 3. B, R.] 

TRESPASS for an assault and battery; the defendant 
pleaded son assault demesne^ the plaintiff replies, deson tort 
demesne absque tali causa <Sr de hoc ponii se^ super patriam 8^ 
prmdict * Kdwardus (which was the plaintiff’s name) simi¬ 
liter, when it should have been the defendant’s name; the 
original, the isswe and the nisi prius roll, had both this mis¬ 
take, but the plea roll was right. Adjudged, that it should 
he amended. 


3. SAUNDERS w. LENOIR. 

[Mich. 1 Annsc, B. R.] 

IN a writ of errftir, upon a judgment in the court at 
J\forlhamplon, the record removed being pnucptnm fuit, in¬ 
stead of praceplum rsl, in the venire, and nies'^cs instead of 
misis; the draught below was right, it being drawn by the 
clerk and perused by counsel; and now upon a motion to 
amend tins record by the draught (which the clerk swore 
to be right below) it was dertied, because it was no more 
than a private paper in their own custody, of m Inch this 
Court could not take any notice; and if this wasidone by 
contrivance (as alleged) the defendant might bring his 
action. 

4. ANONYMOUS. 

[Pasch. 7 W'ill. 3.] 

RULfiD, That whilst the declaration is in paper, the 
Court may give leave to amend any thing in it at pleasure, 
because in such case it is not within the statutes of amend¬ 
ments; but when once it comes in parchment the Court 
can give leave to amend no farther than is allowed by the 
statute, for it is then a record, and ought not to be dashed 
or obliterated. 

Nota, After a demurrer only given, but not joined, the 
party cannot amend without leave of the court. 

Where the r-'ll varies from the original, the roll might 
be amended at eoynmon Icac at any time; for the original is 
a record of itself, and the entry of it on the roll is only ex 
abundanli, though the usage is to enter it. 



Amerciaments anb Fines. 


So din-ing the term, the Court might amend any mistake 
in the roll at common laxo^ the roll is only the remembrance 
of the Court during the term. 

But at the common law after the term,^ the Court could 
not amend any fault in the roll, for then the rccorid is not 
in the breast of the Court, but in the roll itself. 

1 

5. *WILLIAMS HOSKINS. 

[Mich. S Annee, li. R.]| 

* THE plaintiff obtained judgment in ejectment for tvao 
houses, ar/d brought a scire facias on that judgment to shew 
cause why he should not have execution o( one house; the 
defendant pleaded nul liel record, and the iflaintiCf perceiv¬ 
ing the fault, moved to amend it. Sed per Curiam, this 
scire facias is a good writ, there is no fault in it to amend, 
j^nd the Court will not alter it to fit it for the plaintiff’s pur¬ 
pose ill this judgment, when it is probable there may be 
afkother judgment in ejectment for one house, and the de¬ 
fendant having taken advantage of it, it shall not be 
amended to falsify his plea. 


AMERCIAMENTS AND FINES. 
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* AMONGST the ancients all punishments were pemm- 
ary, from whence the iMlines properly say, solvere pamas; 
but in process of time this sort of punishment became con¬ 
temptible, and then for some crimes death ensued. 

All amerciaments and fines belong to the king, thus fines 
upon original Torils and fines pro liccnlia concordandi ; and 
the reason is, because the courts of justice arc supported 
at his charge; and wherever the law puts the k^ng to any 
charge, for the support and protection of the people, it 
provides money for that purpose, and this is called vecligal 
judiciorum. 

An amerciament is ordered by the Court, but ajffeered by 
the jury, and a fine is not only ordered, but assessed by the 
Court; and as for these amerciaments, which are ordered 
^ and assessed by the Court, upon officers, who are in con- 

SalkelD) Yol. III. 6 


3 Rep. 157. 


I Salk. 52. Bjr 
tli« name of 
llueksnmc v. 

I loskiii!;. Mod. 
Cast s 263, 310. 
Sf(! Ci'n. Eliz. 
760. I'm. Car. 
162. 1 Roll. 197, 
797. 2d:i'o. 372. 
uliifli |irr Holt, 
Ch. Just, U a 
hanl strain. 

Sid. 7.12. 


Bi-acton 129- 
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8 Rep. 40. 


39 


Ancient Demesne* 


t Vent. 209, 
270. 


Ojrer 232. a. 


1 Inst. 127. 


4 Inst. 71 


1 Roll. Rep. 
104. Wray*# 
ease. 

Ck>. Eli#. 581. 


tempt, or in default of their duty, these seem to be rather 
fines than amerciaments^ though they are commonly so 
called; and yet it hath been held, that where a pecuniary 
penally is assessed by the Court upon an officer,, it is 
properly an amerciament^ but when on a stranger, it is a 
fine. 

Where the defendant is found guilty of h misdemeanor 
upon indictment, and lined, he caiipot move to mitigaitc 
the fine unless he appear in person; but' he may be fined 
though absents 

Wherever a fine and ransom is mentioned in statute, 
the word ransom imports a sum treble to the fine^ though 
my Lord Coke in his iJilhtnn tells us it is the same thing. 

Where a statute imposes a fine at the will and pleasure 
of the king^ that must be intended of liisyMdg'e^, for it is by 
them the line is imposed. 

Where a statute imposes a fine certain upon any convic- 
tion, the Court cannot mitigate it; but if the party come 
in before the conviction and submits himself to the Court, 
they may assess a less fine, for he is not convicted, avid 
perhaps never might. 

But though the fine is certain, yet the Court of Exchequer 
may mitigate it, because it is a court of equity, and they 
have a privy seal for it. 

At a court-lect the steward told W. R, he was a resianty 
who replied, he lied; thereupon the steward fined him 
301., and adjudged good witiioiit a prescription so to do, 
and debt lies for this line. ‘But if he fine the jury for a 
contempt, he must fine them severally, for the contempt 
of one is not the contempt of the other. 1 Roll. Rep, 33. 


[Ml ANCIENT DEMESNE. 


1. HUNT V. BROWNE. 

[Hill. I Annie.] 

Lutw*' THIS case iis put at large in 1 JmIio,; and in arguing 
Where a reco- it Holly Ch. Just, held. That a recovery in ancietd demesne, 
wry, su^ereii in double vouchcr is a bar to an estate tail, as it is in 
ei^de^ne the court of Common Pleas; for a good foundation of 
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' iuch a custom must be supposed, and it is that which hath with double 
given this conveyance such elfcet and operation: so likc> 
wise a recovery by default in that court is a disconlimiance, estate tail, 
as it is in the Common Pleas, and a fine likewise is a rfis- 
continuance, but no bar; and as to that point it is jiot ma¬ 
terial, whether the court is a court of record or not; for if 
the action suedpthere will recover a freehold, the discontinu- 
aftcc is a necessary effect of such a recovery, for every recov¬ 
ery recovereth a*fee-8imple, and every recovery of a fee- 
simple, works ad}scon/intxa}tce; .and therefore a fine levied ia 
this court (if it is a fine) must be of the same -consequence 
■and effect us other fines arc; and certainly a fine may be 
levied of lands in ancient demesne, in the court of the lord 
of the manor, upon a writ of right close, for it is agreeable 
to'the power of that court in other instancesvas for example, 
that the Court may try the mise joined upon a writ of right, 
which hath the same effect upon a non-claim as a fine hath; 
and the tenants of such lands would he under this great 
‘disadvantage, that no fine at all would be levied of their 
lands, if it might not be levied in that court, but their pri¬ 
vileges can never be intended to be to their disadvantage. 

—To all which the Court agreed. 


2. KITE V. LAURY. 

[Hill. 7 Will. 3. B. R.] 

/jV ejectment the defendant pleaded, that the manor of 
Bray is ancient demesne, and that the lands in question 
arc held'of the said manor, and pleadable by wnt of right 
close in the court of the lord of the manor. The plaintiff 
replied that the lands were in the parish of * Bray, and 
v^erc frankfee and pleadable at common law, and traver¬ 
sed, that they were pleadable in the court of the numor; 
and upon a demurrer to this replication it was argued, 
that the precedents were otherwise, for it is the tenure, and 
not being pleadable in the court of the rmnor, which is Ira- 
versablc; for that Is but a consequendb of the tenure, to 
which the Court inclined, saying, that where ancient de¬ 
mesne is pleaded, in such case the party (to make a full dc- 
fene^) must either take issue upon it, or traverse the ten¬ 
ure of the manor, or that there was a fine levied, or com¬ 
mon recovery suffered, and so rely upon the estoppel, and 
pray judgment, whether he shall answer to it as ancient 
demesne, contrary to such fine or recovery. And nota. That 
where ancient demesne is pleaded, the defendant must 
allege, that the lands are held of such mahor which is an¬ 
cient demesne, and not that they are parcel of such a man* 
or which is ancient demesne. 


1 Salk. 56. Bj 
the name oT 
Barker v. Wkk 
It is the tenure 
that is traversa- 
hie, and not the 
being pleadable 
in the lord’s 
«ourt. 3 Bur¬ 
row 1047,1048. 
Show. 371. 
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2 Wils. 17. 

3 I.£V. 417, 

419. Whci'c 
a writ of deceit 
lies against the 
cogiiisee as well 
as against the 
cogiiisoi it a 
fine. Vide 
Cruise oil Finci 
2d cd. 301. 


[ 36 ] 

2Ltttw. 1145. 
The plaintifT in 
her replication 
|>lcadcd ancient 
aemcbne needs ‘ 
not set forth 
nbat title. 


3. ZOUCH V. THOMPSON. 

[Mich. 9 Will. 3. C. B. 1 Ld. Raym. 17T. S. C. 

A FfJ\'’E being levied of lands in ancimt dememe, the 
lord brougltt a writ of deceit against the tertenant, and 
against the heirs of the cognisee and the hbir of the cog- 
nisor, seven years after the fine had been levied; and de¬ 
clared generally, that lie was lord of the hianor at the time 
of the fine levied, and yet is lord thereof, without shewing 
any estate .specially; and in this case these point%were re¬ 
solved, (1.) That a rcrit of deceit lies agiflnst the cognisee' 
himself as well as against the cognisor, because he is a 
party to that fine which works a wrong and prejudice to 
the lord of the manor. (2.) That this writ lies against the 
heir of the cognisor or cognisee because the fine worked a 
real deceit and not a personal tort only, which dies with 
the person of the tortfesor, as in non mnwions, for it being 
a wrong by which the lord is disinherited and barred of 
his fines and other duties aring from the courts of his nfu- 
nor, it shall by no means die with the person of the wrong¬ 
doer. (3.) That thc! lord need not shew any estate in par¬ 
ticular, it is suilicient that he was dominns pro tempore^ and 
if his estate should determine by alienation, the tenant 
ought to plead it puis dnrrcin conlmunnce. (4.) The five 
years non-claim is not material, because a fine may estab¬ 
lish the right of another, but can never establish its own 
defects. (5.) This fine is co*rani non judice, and merely 
void: See Br. Fines 47. Br. Descent 14. 21 Ed, 3. 20. 

7 H. 4. 28. 1 Leon, 290. Herne's Pleader 93. »• 


4. SAVERY V. SMITH. 

IN replevin for taking his cattle, «Jrc. Thc defendant 
made conusance for toll in Highworlh market, demand¬ 
ed of the plainlifi', which he refused to pay, and there¬ 
upon he justified the taking the cattle; the plaintifif re¬ 
plied, that sl\e is tenrmt of the manor of Hanningdon m 
WiLTSiiiRK, which is ancient demesne^ and that tenants of 
lands in ancient demesne are quit of toll in all places, SfC, 
and upon a demurrer to this replication it was insisted for 
the defendant, that the plaintiff had not made a good title 
to this privilege^ because she only set forth, that she is 
tenant of the manor which is ancient demesne, when she 
should have declared, that she is seised in fee of such lands, 
^c. which she held of T, F,, as of his manor of Hanning-^ 
don, which is ancieiU demesne: But per Curiam, it is not 
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neccssa'ry for such tenants to set forth what estates they 
have, either in fee simple or otherwise; it is suilicient for 
them to allege, that homines ^ tenentes de auliquo dominico 
ought to be discharged of toll, iSt. they it was objected, 
that the plaintiff liad laid this privilege too gcuesnl, for it 
was to be discharged of toll gmeralty^ and in till places^ 4^r, 
when by lawHenants \n ancient ikmrsnc nre not discharged 
of toll, but only of such things which arise on their own 
lands, and which arc for the support and ease of them and 
their families; and the reason of this is, because these 
lands w^re formerly in the possession of King Edward the 
Confessor, or Khig William called the Conqueror; and there¬ 
fore in the Doomesday-book, which was made in the 20thyear 
of his reign, they arc called, I'erne Regis Edwurdi, and those 
in the possession of King William are cathMl Tcrne Regis; 
and when any of these lands were aliened from the crown, 
the tenants were obliged by their tenure to manure the 
_ King's demesnes, and therefore to encourage (hem in that 
labour, they had this privilege to be discharged of toll of 
fill things which did arise or grow on their own lands; but 
when they turn merchants and traders in other things, they 
arc not within the reason of this privilege; sedper Curiam, 
to be quit of toll in places, shall be intended of such things WaniVL^us 
in all places where he is tenant. Kuigiu. 


APPEAL. See Restitution. [37] 


BY the common law a female might have an appeal as 
heir to any anc(!stor as w'ell as the male; but now, by 
*Magna Char/n, it is enacted. That nullus capiulur vel im- Cap. 31. 
prisonelitr propter appcllarn feemina: det marie allerius quam 
viri suit 

And where a woman brings an appeal of the ^cath of 2 Hawk. e. 23 
her husband, ne unques accouple in loyal matrimony is a 
good plea; so is a second marriage, but an elopement is 
not. 

It lies at any time within the year and day, to be ac- | 
counted from the death, and not from the stroke given; 4 16 . 

but ail appeal of robbery may be brought after the year. ® ^ 

Mich, 13 Car, James Gower's case. • 
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1 lost. 139. 


S but. 31C. 


Cro. Eliz. 196. 
Hine's case. 


7 Rep. 13. 
Sid. 196. 


Cro. Eliz. 605. 
Holland's case. 


Noy 88. 
Latch. 175. 


[38] 


Vide 1 Salk. 62. 
2 Hawk. e. 36. 
s. 10. 


*Df er 384. 


Appeal. 

In an appeal of felony^ a nonsuit afler appearance is pe> 
remptory, and so it is in an appeal of maihemt because the 
writ is felonice maihemavit. 

In an appeal of murder^ the defendant cannot justify se 
defetvlen^o, but must plead not guilty, and the jury sli^l 
find the special matter; but in cases not capital, as maihem, 
S/c. he may justify se defendendo, but not in defence of 
his goods; for if he plead not guilty, he cannot give sc de- 
fendendo in evidence. 

In an appeal, the defendant having pleaded to issue, 
may nevertheless waive it, and demur upon the count; for 
the trial would be in vain if that fail; ai^d yet if the de¬ 
murrer be adjudged against the defendant, the judgment 
is only to answer over. 

The father at’ainted of felony^ was slain by one wlio liad 
no authority, the wife shall bring the appeal and iioi the 
heir, for h^es est nomen juris, but uxor est nomen nidurce, 
and the attainder of the hiisbiind cniuiot extinguish that 
natural relation which is between man and wife, though' 
it may that civil relation which is between ancestor an^ 
heir. 

In an appeal against four by writ, the defendants appear¬ 
ed at the return, and the plaintiff offered to declare against 
them as in custody: Setl per Curiam, they arc not in custo¬ 
dy upon their appearance, but there must be a commiltilnr 
or bail fled, upon which the plaintiff was called, and 
nonsuit. 

An infant brought an appcp} per guardianum, and at the 
day it was prayed, that the guardian might not be deman¬ 
ded for three or four days being sick; but per Curiam, it 
was denied, and so the infant lost his appeal. 


2. PRINCE z>. BAWD. 

[Mich. 5 Will. 5.] 

APPEAL of murder, the defendant pleaded auterfoils 
convict for the same oficnce, and the oyer of the record 
and conviction being demanded, it was moved that it might 
be entered hcec verba: El per Curiam, oyer of the re¬ 
cord was granted, but it shall not be entered in hac verba, 
because it is a record of the same court; now, upon 
the oyer, several variances appeared, so that it was ob¬ 
jected, that the defendant had failed of his record, 
upon which it was prayed to amend, being all in paper; 
but on the other side it was objected, that auterfoils con¬ 
vict was only pleaded for delay, for it is no bar within 
the statute 3 H, 7. But it was ruled, that before the sta¬ 
tute auterfoils convict or acquit were good pleas in bar of 
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an and that the statute has only the two pleas of 

uulcrfoits acquit or attaint, but that auierfoits convict remains 
as at common law. 


3. HOYLE ». PITT. 

t* 

* IN an appeal of murder, the defendant pleaded a convic¬ 
tion for manslaughter at the sessions held in the Old Bailey, 
and that he had his clergy; and before any demurrer to 
this plea, or issue joined, there being a fault apprehended, 
because* the dofciulant did not set forth by wlwt authority 
the Court at the Old Bailey was hold; thereupon the defen¬ 
dant, by his counsel, moved to amend his plea: Sed per 
Holt, Ch. J ust. the appellant himself cannot amend, and 
the reason is the same why the appellee should not; for 
in this case, by an amendment, a new roll is made, whereas 
in other cases amendments are made when ail is in paper; 
* and no statutes extend to amendments in appeals in crimi¬ 
nal causes. 


4. BAUSON V, OFFLEY. 

IN an appeal brought by the wife for the murder of her 
husband; she declared, that on such a day and year one 
Offif-y did assault and wound her husband in the county of 
H., of which wound he afterwards, on such a day, died at 
R, in the county of C., and that one Lippon was assisting 
the said OJfiey, l^c. The cause being tried, the jury found 
that TJppou gave the wound, and that OJfiey was assisting 
him; and now, upon a motion in arrest of judgment, it was 
insisted for the appellee, that the Tount and the verdict in 
appeals must be certain, otherwise no judgment could be 
* given against the appellee; but here the verdict found 
another person gave the wound, and n*)t he against whom 
the appellant had declared. Sed per Holt, Ch. Just. This 
is an exception which might as well be made to an huLict- 
ment, as to a count in an appeal, for the* one ought to be as 
certain as the other; but in this case it is certain,enough, 
for he who gave the stroke, and he who was assisting in it, 
are,both equally guilty: Then it was objected, that the 
cause was tried in a wrong county; for it was by a jury in 
C., when it ought to be by a jury of both counties; since 
the wound was in one county, and the death in another. 
Sed per Curiam: By the statute Ed. 6. it is enacted. 

That an indictment found by a jury of that county where 
the death happens, shall be as effectual in law, as if the 
wound which was the cause of such death had been given 
in the same county* 


4 Mod. IM. 
Amendment not 
allowed in crim¬ 
inal cases. 


3 Mod. 131. 
Where Uie 
wound was given 
in one cuuntT 
and the death 
was ill another 
county. 


[89] 


•Cap. 24 
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1 Salk. 383. S.C. 
G Mod. 219. 
SStra. 855,8G8. 


[40] 


Dvor 362. Co. 
Enl. .’184. Cro*. 
f’ar. 169. 


Yelv. 159. 


I Init. 121. 


5. CULLIFORD’S CASE, 

THE dcfendapt being indicted for murder, was found 
guilly of manslaughter at the assizes, and an appeal 
immediately brought; the judge gave the appellee time to 
plead till next assizes, but in the time the appellant brought 
an habeas corpus certiorari^ to remove both the body and 
record into B, R.; and afterwards the parties agreed, and 
the appellee being hailed, he appeared in court upon his 
recognizance, and produced a release from the appellant, 
and thereupon moved to be discharged^, there being a 
counsel from the appellant, and consenting to it. Sed Holt, 
Chief Justice: The Court will he possessed of the record 
before he shall*^bc discharged; therefore let the habeas 
corpus Sir certiorari be returned, and the return filed, then 
the appellee must he arraigned, and allcrwards he may 
plead this release; but if the appellant is not ready at the 
return of the certiorari to arraign his appeal, or doth not' 
appear in person, the .appellee may have a scire facias t- 
compel him, and if he doth not come in upon the return of 
such scire facias, he shall be demanded and nonsuit: But 
the appellee is not yet to be discharged, because there is 
a record against him in court, and therefore he must he 
arraigned upon the indictment, and then he may plead 
anterfoits acquit, Sfc, 


APPERTAINING. 


Lands may be said to be appurtenant to a house, either 
in the king’s case, or in the case of a common person, when 
they have been let and possessed together a convenient 
time. 

A way cannot be appurtenant or appendant, as a com¬ 
mon may, because it is not an interest, but an easement. 

The thing which and to which it is appurtenant, must 
agree in nature and quality; as turbary may be appurte¬ 
nant to a house, but not to lands / a lect to a manor, but not 
to a church; a seal in a church to a house, but not to land: 
So an advotoson shall not be appendant to the services, but 
to the demesnes of a manor, for the demesnes arc of a per¬ 
petual duration, but the services are not. 


Apprentices. 
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A vicafnge may be appeiidanl to a manor^ because it is 
derived out of the rectory of common right; and yet by a 
grant it may be annexed to a manor. 

W. •/?. sells a mill 'cmi periinentiis^ the •jury find a kiln 
'occupied with the mill for many years. Sed per Cu- 
rianij that kiln shall not pass by those words, fmr it might 
be a linu-kiln, dnd may have no relation to the mill; but 
if*thc jury had found, it to be a malt-kiln, it might be 
otherwise. • 


Sid..2.1,211, 
1 Ix:v. 31. 


. 3. REX BISHOP OF CHESTER. 

AN aduowson is appendant to a manor, the owner mort- Ante.!, tide Ad* 
gages the manor in fee, except the advowson, it is now ’'®'*®°*** S.C. 
become in gross, but if the money is paid ofi the day, it is 
become appendant again, and if it is paid after the day, 
the advowson is appendant in reputation; so that it may 

g ass in a grant by the name of an advowson appendant, 
lough per Flolt^ Ch. .lust, in truth the iippcndancy is 
4«t roved. 


.'I. EEYNALDS r. BLAKE. 

[Pasch. 9 Will. 3.] 

TWO coparcener!, of a manor; the demesnes arc allotted Antes, title Ad- 
to one, and the service'! to the other, the manor is gone and 
the advowson becomes in gross; but if one die without 
issue, and the manor descend to her who had the services, 
per Z/o/Z, Chief Justice, the manor is revived again, and [«] 
the advowson becomes appendant as it wa,^ before, lor the 
■severance w'as by act in law. 


APPRENTICES. See Indictment 
17, 21. Travers 8. 


1 . PUNTING’S CASE, 

AN order to discharge an apprentice was quashed, be- Order to dn- 
cause it was to the trade of a tallow-chandler^ which is a 
trade not mentioned in the statute (o); besides it was 
under the hands and seals of three justices, when that statute 
•requires there should be four, * 

(a) Vide ac. 2 Salk. 471, B. contra Sir. 663. Adm. contra 1 BoU* 3d ed. 515* 
Salkeld, Vol. III. 7 
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2. PECK’S CASE. 
[Mich. 10 Will. S.] 


THE master*took an apprentice in husbanilry, fln< L,b e- 
tcrdia,\i»'M** ^"6 tync of apprenticeship expired the master died, 
ceaton having and left the apprentice impotent and a Cripple; thejus» 
fSde^forSea”' made an order, that the executors of the master 
prentice. 2stra. should receivc and provide for tlfis aj^rentice: hut this 
1266. Sho.405. order was quashed, hccausc it did not appear that they 
had assets or that they lived in the same county; and, by 
Justice Giles Eyre, this is a personal tru!:^:, and dletermincs 
upon the death of either the master or apprentice, and 
the executors may be of no trade, or of another trade than 
the master wa 4 ;; but he held, that an action of covenant 
would lie against the executors, but then the plaintifi* 
must prove assets (a). And per Holt, Ch. Just, by the cus* 
tom of London in each cases, the executors shall put out 
the apprentice to another master of the same trade; and 
in other places;, where a master hath a great sum with jin 
apprentice, and covenants for his instructions and main¬ 
tenance, it would be hard to construe his death to be a 
[4S] discharge of those covenants; and that it hath been ad- 

K , though the covenants for instruction may fail, yet 
1 continues an apprentice with the executors or 
administrator, to be maintained by them. 

(a) It is more correctly stated in may make his defence by pleading no 
the report 1 Salk, that the executor assets. 


3. .ANONYMOUS. 

Mod. Casei, 70. THE master brought an action of covenant against his 
apprentice for departing out of his service at such a timi, 
iwnt agHiiist the The defendant justified by virtue of a license from his 
apprentice for master to depart at that time; and issue being taken upon 

biA a time. the license. Holt, Ch. J ust. held, that upon such a declara- 

Piowdcn 24. tion the master sBall not give evidence of the defendant’s 

deparjing without leave at any other time, because in this 
case the time is material and not transitory, as in trespass 
and other cases. 


4. WHITE i>. ENGLAND. 

4 Mod. 145. DEBT upoif the statute of 5 Eliz. for using the trade 
8,c. 'Debt of a tiler, not being apprentice to that trade for seven* 
2r3ieasSg*Se The defendant pleaded, that his father was a 
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freeman Loncfon, and that he (this defendant) was his tradcoUtiier, 
eldest son; and that by virtue of a custom in LondoKf the eld- omtT/w",f 
est son of a freeman in re patrimonii might use his father’s trade used in 
trade. The plainti AT. demurred to this pl^, and the coun- ri”|’*whe*udS(e 
sal for the defendant did not insist upon it, but ol^ected, statute was 
that the declaration was ill, because the plaintiff did not 
aver, that the tirade of a tiler was an art or mystery used in 
h}ngland^ at that time when the statute was made. Sed per 
Holt, Chief Justic«; the very trade is mentioned in this sta¬ 
tute, and therefore it must necessarily be intended, that it 
Teas wed at that time* 


5. THE QUEEN r. COLLINGWOOD. 

THE defendant was indicted, for enticing an apprentice “*’" ***' 

to take away his msister’s goods, which he (the defendant) preii*iicMo"aire 
did receive, life. Upon not guilty pleaded, the defendant "'‘*y •m" 

-was found guilty; but upon amotion in arrest of judg- 
, ffient. it was held per Holt, Ch. Just, that the indictment somt* guoijs wens 
was ill, because it did not set forth that the apprentice did 
actually take atoay any goods; for an enticement is not crimi¬ 
nal, without something done in pursuance of it: It is true, 
this indictment sets forth, that the defendant did receive 
tlie goods, which implies that they were taken away, for 
otherwise they could not be received; but a charge in an f 49 1 
indictment must be positive, certain, and direct, and not ^ 25 ! 

by implication. *. 6 o. 


APPROPRIATION. 


AN apprtpriation of an advomm, chufeh, glebe, tithe, Sfc. Plowd. 49fi. 
must be to some body politic or corporation; and ^hen it 
was made by the patron or first founder, the form was 
thus^.E^o W, R, de H, conressi ecclesiamSf advoccUiotum 
meam de IL, aim ierris ^ decimis omnibw ad earn pertinenti-* 
bus abhati de S. ^c. so that not only the advowson and pro¬ 
fits of the church, but the incumbency itself, which is a 
spiritual thing, vested in the appropriator. 

At common law an appropriation could not be made but 
to a body politic, or to a corporation, for a natural person 
is not capable of it, because he cannot be perpetual, and 
an appropriation makes an incumbent perpetual. 
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Vide Slat. 

37 Hen. 8. eh. 
38. 32 H. 8. 
c. 7. 


Plow. Com. 4‘JT. 


Hob. 3or. 


And at common inzo it could not be made to a /tfy person^ 
for as he could not be an incumbent by a presentation, so 
he shall not by any appropriation, which is but a more 
lasting incumbency. 

I'iif're appropriation.s atlirst were made to abbots^ deam. 
.sole corporations^ ys\\o might administer sacramentals, 
and had cure of souls; but afterwards by dispensations 
they were made to spiritUid corporations aggregate, wllo 
Ih'ui no cure of souls, as to deans and chenplrrs^ and at last 
to nuns under pretence of hospitality. Urandc nrfas^ as 
Dper calls it. 

An approprialion cannot be granted «ver, for it is an* 
incurnlieiicy. which is a spiritual thing, it is iivluded in 
the spiritual function, which, being of the highest trust, 
cannot be trans'ferrcd. 


Apprapriation ft cannot be made without the/JolrRu, for his advow'son 
without being a lay inheritance, cannot be divested without his 
Iron. consent; neither can it be made without the consent or 

concurrence of the king, because the advowson itself is* 
held of him mediately or immediately, and he shall 
lose bis possibility of escheat or lapse, without his consent; 
but an appropriation may be made by the patron, and the 
king acting as supreme ordinary, without the bishqp: and 
the reason is, because, before the reformation it might 
have been made by the king, by the patron and the pope, 
and whatever the pope might have done is now vested in 
the king by the statute of //. 0. 


[44 3 ARTin'llAMENT. See The Doctrine 
of Awards, Cases Temp.Lord Hard- 
wieke 181. Burro. 277, 278, 701. 


1 


WIISRE an umpire, is to be chosen by the arbitrators, 
the same time may be limited to the umpire as was limit¬ 
ed to them to make their award; for by choosing an ‘um¬ 
pire they determine their own power. 

Where a sidimission was to tlu; award of and /?., ila 
qvjod. they make it by such a lime; and if not then, to 
Vent 116. Sill, the sentence of such umpire as they shall choose, ita 
isr! Miuh 275 .’ he make his umpirage in the same time; an umpirage 
Jones 167. no mndc is good, because here was no concurrent authority^ 
for by choosing an umpire the arbitrators had determined 
their own* power; and therefore, though the arbitrators 


Umpirage, 
tiodii. 241. 
1 Lev. 174. 
1 Sulk. 71. 
Kyd, 50. 


Arbitrament. 
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should make an award after they had chosen an umpire, 
(he umpirage shall be good, but the award void. 

The law is the same, if the umpire was appointed by the 
parties themselves; /or it is not an nbsolptc and concur¬ 
rent jurisdiction, it is only a power given to the uiypirc to 
act, and that his umpirage shall stand, if the arbitrators do 
not act and make an award. 


• Where the submission is ita quod the award is made un- Pn™jant to the 
der hand and seal, anti tlie award is only writen, but not Paul" .Too 112 
subscribed, it is void (a); but if the arbitrator makes his i2t. 2Uuist. 
mark, it is sullicient. g,*®' f 

' * • Rep. 223. Yel.203. i Vent. 50. 


The sftbmission was to an award of W, R. and three 
more, ita quod it be made by all four, three, or two of them, 
in such case an award made by two or tftrec of them is 
good, because the joint authority, which wtis first given to 
all four, was distributed by the ita quod, and an autho¬ 
rity may be divided, though an interest cannot. 

A. and B, submitted all controversies concerning their Palm. 10 s. 
if tie in H., a sum of money was awarded to one, and that 
he should release all actions; the defendant to avoid this 
award, avers there were other iictions: sed non allocatur, 
for it shall be intended only of siu-li actions as they had 
power over by their submission; and if he should be sued 
for not releasing any action which doth not concern this 
title, he may plead the award as to that was void. 


(a) If the submission is ita quod not being indented is immaterial, 
the award be by deed indented, its Barnes 56. 


2. FREEMAN n. BERNARD. 

[Hill. 8 Will. 3. B. R. 1 Ld. Raym. M7, S. C.] 


[48] 


CASE on an agreement, the defendant pleaded a sub- * s«ik. 69. s. c. 
mission, Sfc. and an award made to sign mutual releases 
adjudged an ill plea; for it is not intended, that the breach rck-ascs, not 
of the old agreement should be discharged by this award, 
but by the release; it is otherwise where the awaid itself 
discharges the old duty and gives a new one. 
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ARREST. 


1 . BROWN t>. BURLACK/ 

[9 WiU.3.B.R.] , 

The Temple is [N this Case it was held, that the Temple is extraparo* 
buHr^st ’ chiah and not within any parish, that it is not within the 
thei-c WAS not set city of Lotidon, so as to come within the customs, but it is 
ihhiiogc u*”’ within the county of the city, but that the White Fryarf 
i). c. was within the jurisdiction of the city. 

That both Dugdale and Stow tell us, that the Temple'ii 
privileged from arrests by the grant of the king: Sed per 
Holt, Ch. Just. If the king hath made such a grant, it is 
void, because the Tempters have no court of justice within ^ 
themselves, yet the Court inclined not to countenance ar*' 
Skin. 6S5. rcsls in the Temple in term-time; but would not set asi<K, 
the arrest of the defendant, who was arrested in the Tem¬ 
ple, and so he was held to special bail. 


Moor 707. 

6 Kep. 54. 

9 Rep. 69. A 

coiiinioii bAililt' 
ii not boumi to 
sliuw lib war¬ 
rant, but a spt:- 
ce I bailiff b. 

[ *46] 

3 Cram 408. 
Moor 711. Sid. 
229. 


4 WiU. 672. 


Fas. 8 Will. 3. 


2. ANONYMOUS. 

[Pasch.r Wili.3.B.R.] 

ADJUDGED, thnt a common bailiff is not bound to 
shew his warrant, cither at the time of the arrest, or at 
any time after; but he is bound to shew the cause of the 
arrest, and at whose suit; but a special bailiff may be re- 
quired to shew his ^warrant, for he is not known as a com¬ 
mon bailiff is, and no man is bound to submit himself tr^ 
one who is not known or presumed to have an authority. 

If a writ is returnable, 9 Feb. or Octah.pur, the defendant 
cannot be arrested by virtue of such writ, cither on the 
10 th or 11th of February, though it is before the quarto die 
post; if he is arrested, the officer cannot justify it, either 
in trespass or false imprisonment brought against him; but 
if the defendant be taken on a ca. sa. on the ninth day of jPe6- 
ruary, which is the very day the writ was returnable! the 
arrest is good. 

Where a capias is awarded against W, R,, and a common 
bailiff knows the writ to be in the hands of the sheriff; per 
Holt, Ch. Just, he may arrest W. R. without actually hav¬ 
ing the warrant. 



Assault and Battery. 
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An attest in the night is good. v 

One arrested in JVeslminsler-haWy sedente Curia, may be Bilnies 200 .^™* 
discharged upon motion, if the arrest was on mesne process, Cnmip.j8o.i62. 
but not if he was taken in execution, but«Ycn in that case Pri,a^^A! 
the officer is punishable, per Curiam, • 

In cases of peers and corporations the process is a dis¬ 
tringas, for they cannot be arrested. 


A!?SAULT AND BATTERY. 


ADJUDGED, that the defendant may justify an assault 1 Salt 407 . 
in defence of his person, or of his wife, because they are 
but as one person; so he may in defence of his master, be* 
cause protection and allegiance is due to him. 

So he may justify in defence of his father or mother, 
children within age; and even a t wounding may be jusii* t iRoU.ncp.iH. 
Tied in defence of his person, but not of his possessions. 

* In assault, <$rc. the defendant may justify the assault to 
save his person, but not to defend his house or possession; «. 60 '. 1 Saik.' 
for in such case he must plead mo//i7er mamu imposuit; but 
the law seems to be, that he may justify an assault in dc- I 

fence of liis house, though in such case he cannot justify ^ * J 

any zoounding. 

In trespass for a battery and wounding, son assault de- 
mesne is a good plea, for in this action the trespass is the picrfoA^^- 
j^rincipal; but in maihem it is not a good plea, unless it tery aod wound* 
appear, that the assault was such as endangered his life, maihem."**^ 
for a man cannot justify a maihem for every assault; as for 2 Saik. G42. 
instance, a man cannot justify drawing his sword, and cut* 
ting off the hand of another, because hb struck him; but 
in such case the defendant ought to plead to the assault 
specially, (vir.) That the plaintiff assaulted him and knock* s Cro* 26 & 
ed hkp down, Sfc, et si malum aliffuid evenit, Sfc. de injuria * 
sua propria, ^c, 

A master may justify the beating his apprentice, scr* 1 Hawk. e. co. 
vant, scholar, if the beating is in nature of correction *' 
only, and with a proper instrument, otherwise immoderate 
casiigavit is a good reply; and so it was adjudged in Aeils’s 
case, per Holt, Ch. Just. 
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Assignment on the Statute^ &c. 


The (leTendant 
joBtiOed, that he 
l^ve his appreii> 
tie£ jvntle cor¬ 
rection, but did 
not say for wlmL 


Assault find battery; the defendant justified/for that 
the plaintiff was his apprentice, and that he tempore quo, 
gave him gentle correction, and traversed that he was 
guilty at any time before or after he was his apprentice; 
and u[A)n a demurrer to this plea it was adjudged ‘ill, be« 
cause the defendant ought to shew some cause specially, 
or the fault for which he beat bis apprcdtice, and then 
conclude absque hoc, that he beat hipi before or after that 
time. • 


ASSIGNMENT on the STATUTE 
32 H. 8. Cap. 34. 


Conditions and 
eorenants which 
run with the 
land, arc annex¬ 
ed to the rever¬ 
sion, and go to 
the assignee. 

Co. Lit. 215. b. 
38.<;. a. 1 Salk. 
317. 5Co. II. 


[48] 


Co. I/it. 215. b. 
4 laxin. 29. 

6 Co. 112. 

Who is an as¬ 
signee within 
Ibis statute, 
t Inst. 215. 


THE lessor made a lease for years, and afterwards 
assigned his reversion to W, R, Adjudged, that all con¬ 
ditions and covenants between the lessor and lessee which 
concern the thing demised, or rent reserved; as for in¬ 
stance, conditions or covenants for repairing, ^c. paying the 
rent, are annexed to the reversion by this stalute, and 
pass with it to t^c assignee, so that he may take Jlhc same 
advantage of them as the lessor himself might have done 
before he made any ^issignment; but not any collateral 
covenants, as to pay a sum in gross, arc transferred 4o 
the reversion by this statute. • 

Adjudged, that a bargainee is an assignee within this 
statute; and so, if he grant his reversion to the use of W, 
R, and his heirs, the cestui que use and the bargainee are 
in b^ this statute as assignees, for they are in by the limi¬ 
tation of the grantor, and quoad him they are assignees. 

If a man makes- a lease for life to A., and afterwards 
grants the reversion to jft. cither for life or years, fi.Jis an 
assignee within this statute; but if he grant the reversion 
only of two acres, or part of the land, he is not an assignee 
within this statute to take advantage of conditions, be¬ 
cause he hath but part of the reversion, {i, e.) a rever¬ 
sion in part of the demise, and the conditions being entirCi 
and against common right, cannot be apportioned* 



Attachment Foulh.x. 
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The .assignee of a rent, without the reversion, may 
maintain an action of debt fci* tlie rent, if there was an 
attornment made, so by that and the assignment a privity 
of cqntract passes. . ^ 

Thpugh the lessee assigns, yet the lessor ma}\have an 
action of debt for the rent, and so may his executor; for 
there is a privity of contract between them. 

• But the heir of the lessor cannot maintain an action of 
debt, because thp estate is not in him, but in the assignee, 
and there is no privity of contract between them. 

Debt for rent was brought against an assignee; the de- 
. fondant^leade^that he assigned over his lease; this is ill, 
unless he slicw also, that the lessor had notice of the as> 
signincnt, and that there was nothing due at the lime of the 
assignment; but covenant Avill lie againsblhc lessee, after 
such an assignment and acceptance of rent. 


ATTACHMENT FOREIGN. 


1. MASTERS r. I.EWIS. 

[Trin. 7.Will. 3. B. R. 1 Ld. Rayin. 56. S. C. Skin. 516. S. C.] 

A CREDITOR of fK R. attaches money in the hands 
of the ordinary. Adjudged, that* it could not be, for a 
Ibreign attachment cannot charge any other person than 
the debtor Iiimsclf, which the ordinary is not, before goods 
of the intestate come to his hands, for no creditor of the 
intestate can sue him till he hath actual seisin, and before 
such seisin he hath so little interest in the matter that he 
can neither release or bring the action; but goods in the 
hands of an executor or administrator may be attached by 
a foreign attachment, because they are debtors: and yet 
by tt\is means a debt upon simple contract may be paid 
before a debt upon specialty. 

Sackecd, Yol. III. 


1 Lev. fiS. Rav. 
11. Post 303.' 


Sid.m. SUv 
154. 3 Co. 32. 


[»] 


3 Mod. rS, 92. 
S. C. Foreign 
attachment 
charges onij' 
till- debtor. 

Vide T. Job. 
165. Doug. Id, 
363. Ul 834. 

3 Wils. 297. 

1 Roll. 554. 


8 


40 


Attorney. 


Money a^rardcd 
was attached. 
Vide 1 Sid. 337. 


1 Koll. Ab. 52, 
105. Cro. Kl 63, 
86 ll.con.30. 
CnmMis, 
Cachmciit, I. D. 

1 Roll. Rep. 

268. Where a 
proceilendo u-as 
granted after an 
attachment. 

[ 80 ] 


1 Inst. 128. 
3 Rep. 58. 


2. INGRAM ». BERNARD. 

[Hill. 13 Will. 3. B. R. 1 Ld. Raym. 636. S. C.] 

THE arbitrators made an award, that B'. R. should pay 
60 mucft money on the second day of January^ he having ' 
given a bond to perform the award that wa^ attached^'oii 
the first day of January, and the money awarded was taken 
upon that attachment on the second (hy of January, And 
per Holt, Ch. J ust. This would have been a good plea in 
an action of debt brought upon the award, but not to an 
action of debt brought upon the bond of^submiaGion, be* 
cause the bond is forfeited; and when a bond is forfeited, 
it is not the money in the condition, but the money in the 
bond itself which is attached. 

A debt due by judgment obtained in the courts of West¬ 
minster, whether the action was for debt or diimages, can¬ 
not be attached by the custom of iMndon. 

A creditor of W, A. attaches bis debt in the hands of 
W, S., who was indebted to the said W. A.; and this be¬ 
ing removed into B. R, by certiorari, ji procedendo was 
granted, because the party cannot have the like remedy in 
B. R, as he may in London, Etper Curiam; U A. should 
sue W, here, and the defendant should plead the foreign 
attachment, we will allow the custom, because it comes 
in by way of plea; but where it comes by way of original 
suit we cannot do right to the parties, therefore a proce¬ 
dendo was granted. 


ATTORNEY. 


IN all actions at common law, and in all courts, both the 
plaintiff and defendant appeared in person; for the writ 
commanding them formerly to appear, it was underetood 
an appearance in person, and therefore the entry is still 
quosrens obtulit se: by which policy there were many vexa¬ 
tious suits prevented and avoided; for the parties were 
compelled to follow their suits in proper person, and could 
not otherwise prosecute, unless they had the ling’s special 
warrant for thaf purpose. 

But though the parties could not appear by attorney, 
yet after appearance, and when the suit was in any of the 


Attornment. 


60 


superior courts at Westminster^ they had power to allow 

them to proceed by attorney; but in other courts that prU T-B. ss. c. 

vilege was not allowed, but the party must sue out a tkdi- 

rmis potestaiem de attomato faciend\ . 

One who is attorney of record, may bring an action of 
debt, or an action on the case, for his fees; but he who is not 
an attorney oT record can only have an action on the case. 

* Jlssumpsit by an attorney; in which he declared, that ^*'*' 7 *' 
the defendiint promised to pay his fees; the defendant aX 19. cmtrn. 
pleaded the statute 3 Jac., and that the plaintiff had not Sccstat 2.fieo.^ 
given him a bill under his hand; and upon demurrer to IXnuesanifso- 
* this plea the plaintiff had judgment, because the statute iiciton. 
doth not>cxteud to a special action upon the promise. 


2. ANONYMOUS. 

(^Trin. 2 Annte.'] 

IF an attorney appear, and judgment is against his client, 1 Sidk. ss. s. c. 
and he had no warrant of attorney from him to appear, Whereau aitor- 
the question was. If the Court would set aside the judgment? witiionta war- 
EtperjCuriam: If the attorney is responsible, it shall not 
be’*'set aside, bcctause the judgment was regular; and hia^ii- 
there is no reason that the plaiiitiil'should suffer when he cut, it biiaii nrt 
is not in fault: But if the attorney is not responsible, or uL'attorneyla 
suspected to be unable, the judgment shall be set aside, i-esponMbie. 
for otherwise the defendant has no remedy. 51 ] 


ATTORNMENT. 


QUARN c. ROWE. 


[Hill. 5 Will. S B. R.] 


THIS case is reported in 1 Sa/A;., by the name of Gwam 
if aV versus Roe^ but not in the following manner, which 
was thus: 

ss. Tenant in tail made a lease to W. R. to commence 
five years after, but in the mean time he levied a fine to 
£. R., to the use of the conusce and his heirs; afterwards 


1 SBlk.90.S.C. 


Where in at¬ 
tornment is ne- * 
ecss^ to create 
a prmty. Skb. 
387. 


5i 


Averment. 


the lessee entered by virtue of this, uinl the ‘conuscc 
brought !in nction of debt against him for rent arrcar re¬ 
served on the said lease; and upon a demurrer to the dccla- 
riition it was objected, that it was til, because the plnintid' 
did not- set foilii any atlurrumnl, and he being in by the 
common Imo, and not % the statute of uses, an attornment is 
necessary to create a privity and to support this action: 
But this objection was not allowed, because the lessee, 
having only an intcresse termini at the time'of the fine levied 
could not attorn; and the reversion upon his term passed 
at that time us included in the possession. ^ 

IV. R. made a leapfi to D. for fifty jfears, and after¬ 
wards granted his reversion to R., then R. assigned the 
term to R, before any attornment, and before he had no- 
tice of the graht of tlie ieversion: Adjudged, that the 
whole estate is vested in R. immediately, and that the 
term is extinguished: for in this case there is nobody to 
attorn, and therefore the law vests all in R. without any 
attornment. 

r**"Vn* *The lessor granted the reversion to another, and after- 

wards brought an action of debt for the rent; the lessee 
pleaded, that he had granted away the reversion, but did 
not set forth that he attorned: Adjudged, that this plea of 
itself amounted to an attornment. 

2 Cro. 87. Adjudged, That an attornment to part is good for the 

whole, for it shall he taken most strongly against him; and 
he having only a power to assent, he cannot divide or ap¬ 
portion the thing granted. 


AVERMENT. See Superstitious 

Use 3. 


1 . MATTHEWS r. CAREY. 

[Midi. 1 Will. 3. B.R.] 

1 Sdk. 107. trespass for taking a distress, the defendant justified, 

s. c. 3 Mod. under a preseniment in the leet, for an offence, Sfc* and 

l^thedrfmd. offencc ZOOS Committed; 

^justified ttQ. and upon a demurrer it was adjudged, that he need not 
ttwitSTiett make such an ovemcn/, because as to him it is not ma¬ 
ud good. * terial whether the ofience was actually committed or not, 



Avowftv. 


OS 


»l i: sufficient Unit the jury had presented it; and as to this 
tnatter, the Court distinguished between a replevin, and a 
frnp-m; for in the first case the bailiff is an nc/or, and must 
recover upon the merits of the cause, but in trespass he is 
only to excuse the wrong alleged against him; butthc plea 
was adjudged ill upon another point: which sec in 1 Salk. 

108 . 

‘ 2. Adjudged, that negative pleas ought not to be aver- SSStlr- 
red, because a n/'galive cannot be proved; but affirmative nd. tJo. Lit. 
pleas must be averred, with hoc paratus est verijkare. 

3. debt gpon a bond for performance of covenants, Where hoc pa- 
the fiefondant pleaded performance; the plaintiff replied, Mre*is pjod!!**" 
that he was bound to give him (the plaintiff) an account of {* * 03 1 
all money received, and shews, that JO/, came to his 
(the dcfoiulaiit’s) hands, and that he had not accounted for 
it; the defendant, in his rejoinder, confessed the receipt 
of the money, but pleaded, that he laid it up in his mas- 
ter's house, and that it was stolen, cl hoc paralus est verifi- 
care: Adjudged, that this averment was proper, and that 
he ought not to have concluded to the country, because, 
liaving alleged new matter, he ought to give the plaintiff 
liberty to come in and answer it. 

ButViow the Avant of paralus est verificare, or proul palet 
per recordum, is aided by the statute 1G Cur. 2. 

1. MASON r. MARCH. 

. [Trin. 11 VVilhS.] 

• 

IN false, imprisonment, laid to be in the vacation, the de* Whereatesieoi 
fendant plcadc:d a writ issued tesledn term-time,per quod he * *“!*' 

tbok the plaintiif; he may reply, that though it was teste in m avcrmeiir* 
•term, yet he took him in vacation; for per Holt, Ch. Just. 
where the teste of a writ is in support of justice, no aver- t^"*whereUfa 
ment shall be admitted against it, otherwise where it is to tn justify wronp. 
justify a wrong done. 


AVOWRY. 


1. NOT only he who brings the replevin, but the axoui- Piowd.3fl2. 
ant also is an actor; for the one sues for damages in tak* 
ing the cattle, and the other sues for a retom h^entP, or a 


AtJTHORlTY. 


dS 


Sav. 111. 


[M] 

2 Lev. 92. 
Show. 401. 
1 Salk. 94. 


3 Cro. 162. 


restitution of the goods taken; and therefore the'avowant 
(}. e.) the defendant must conclude his avowry as declara< 
tions are concluded, and not with an hoc paralus est verijir 
care, for he is an actor, and his avowry is his declaration, 
and the» return of the goods is his recovery. 

2. In an avowry for damage-feasanl, the defendant in- 
titled himself under a lease of the husband, and for not 
shewing it was by deed, for that it could not be the lease of 
the wife, but of the husband only; and tins being made an 
objection, it was disallowed, because the plea was by way 
of bar, and a bar is good to a common intent. 

3. In replevin, the defendant made conusance', for that 
the goods taken were the goods of W. R., and notihe goods 
of the plaintiff; and upon a demurrer to this avowry, the 
avowant had jndgment; for though he did not pray arc- 
turn in his avowry, yet he shall have judgment for a return, 
because it appears by the declaration, that the defendant 
took the goods, and so had the possession of them, till by 
the replevin they were delivered to the plaintiff, and there¬ 
fore they shall be returned to the defendant, that he may. 
be m statu quo prim, fye, 

4. In replevin, the defendant avowed for damage^ea- 
sant, and had a verdict: Adjudged, that he shall hgve a re¬ 
tom habeniT for the cattle, and a ca, sa. for the damages; 
but if the party tender the costs and damages, the sheriff 
after such tender ought not to execute the relom habeneP. 

But if for want of such tender the sheriff doth execute 
the retorn hahend\ and afterwards the costs and damages 
are paid, a writ si constarepoterit, lies upon suggesting 
that the costs, are paid, and this is to deliver the dis¬ 
tress, and this is called a writ of restitution. 


5. PARKER V. MELLER. 

[Pasch. 2 Annse.^ 

IN replevin, if the defendant had the possession, it is a 
good bar against the plaintiff if he has no title, but he can¬ 
not give a return, unless he shew a property in the goods; 
and it is sufficient if they were delivered to him, for other¬ 
wise the judgment must be quod quarens nil capiat per bil- 
lam, but no return. 


AUTHORITY. Sec Deputy. 
A Lease at Will. 3. 
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BAIL. 


. 1. WYATT 1?. EVANS. 

[Hill. 5 Will. 3. B. R.] 

DEBT for 99$! upon a plaint levied in an inferior courts Where bail put 
and bail pul in; afterwards the cause was removed by iJIovaTofiTcem 
habeas cog)us into B. i?., and there the plaintiff declared as by habeas cor* 
in debt upon a btnd for 6/. The question wa®, Whether p«®f»noi liable, 
the bail *put in here, upon the habeas corpus^ should be 
liable? and adjudged, that they should not, for it was an- VideCromp. 
other cause of action than that to which tfiey were bail. 


2. ANONYMOUS. 

[Pasch. 4 Annee. B. R.] 

DEBT was brought in C. B., and a recognizance taken, Debt in b. r. on 
and an action of debt was brought on tiiat recognizance in »ivrci^izance 
B. R. 'The Court was moved, that there might be no “* ***•*‘“<^-®- 
special bail given, for that this was only a device to better 
the security. Sed per Holt^ Ch. Just, and Powell^ upon a Comyns, Bnil. 
recognizance of bail in C. B. no capias lies, because it is 
for a sum certain; but upon the like recognizance in B. 

R. a capias lies because it is body for body, and there may 
be a reason to help them to a capias upon the recogni* 
zance; and per Holt, in debt upon a judgment pending a 
%vrit of error, the Court will discharge the defendant upon 
cymmon bail; butjoer Powell, Just. It was anciently other> 

|risc. 


3. BUTLER V. ROLLS. 

THE defendant was sued on a bail-bond; to which ac> Mod. Cases ?s. 
tion he pleaded, and had notice of trial; and then he 
moved to stay proceedings on the bond, upon bringing the ui^n'the ban 
pringipal, interest, and costs into court, which was granted, biingin? in the 
so as he bring it in such time, that the plaintiff might not 
be delayed of the trial, otherwise to proceed. costs into court. 

4. It was ruled per Holt, Ch. Just, that the ancient [ ] 

course was, that a bail-bond could not be put to suit till a 
rule was had to amerce the sheriff, for not having the body tlic bail-bmd 
at the return of the writ; and the course now is to stay jf 

proceedings on the bail-bond, if there is no return of a cepi 
corpus. coipus. 



Bail. 




Mod. CaMi 301. 
Where a priton- 
cr discharged 
and retaken 
must find special 
bail. 


Mod. Cues 200. 
Bail on a writ of 
error, the other 
■kle Itath twenty 
days time to ex¬ 
cept against 
them. 


5 Mod. 3‘23. 

A woman bailed 
that was indict¬ 
ed for petit 
treason. 


2 Cro. 7.i8. 
2Bu1$t 182. 
Moor 850. 

Ca. sa. agunst 
the princiiMl, 
and non est in¬ 
ventus returned, 
yet tlie Court 
will receive a 
render in favour 
of tlic bail. 


Where the bail 
may plead die 
deatli of the 
principal. 

5 Mod. 167. 
Cro. Jac. 163. 

[•97] 


5. CRAGGETT v. GLOVER. 

AFTER a prisoner for debt under 100/. was discharged 
by the justices^ pursuant to the act of poor prisoners, he 
was taltcn again for above 100/. at the suit of one'man, 
and it was ruled, that he must find special hail. 


G. GIBBONS V. DOVE. 

BAIL vnas put in upon bringing a writ of c*iTor; the 
course is, that tlie other side shall have twenty days to ex¬ 
cept against them, which exception must be entered in the 
book of the cleric of the errors, and then he who excepts, 
must take out a rule to put in better ball, and serve the 
attorney on the other side with it; but such rule needs not 
be served within twenty days. 


7. BAIINEY’6' CaSK. 

A FEME covert was indicted (or petty treason^ in mur¬ 
dering her husthand; and the griHid jury having found the 
bill, she was brought to the bar, and moved by her counsel 
to be bailed; and there being some affidavits read of the 
fact, by which it appeared to the Court that the | rosecu- 
tion WHS malicious, and there having been no proceedings 
for some time, either upon the indictment or the coroner's 
inquest, the Court thouglit fit to bail her. 

8 . Adjudged, that though non est inventm is returned 
upon a ca. «o. against ihe principal, yet the Court will re¬ 
ceive a render; so they will upon the return of the first 
sci.fa. against the bail, and so they will upon the return of 
the second. sci,fa, so as it be done on the day of ihe return, 
either sitting the Court, or afterwards at a judge’s cham¬ 
ber; but though the Court doth receive such renders in 
flavour of the bail, yet it is de mera gratia, and not de jure, 
and therefore the bail cannot plead such render to a sd, fa. 
brought against them. 

9. * But in a sdre fadas against the bail, they may. plead 
the death of the principal before the return of the capias; 
for they had time till then to render him, but not after¬ 
wards, for by the return of non est inventus, the recogni¬ 
zance is forfeited. 



Bail. 




10 . KING ». SHARP. 

[Hill. 7 Will. S. B.11.] 

SCIRE facias against the bail, who plead; That the prin- s Mod. ibt. 
cipal died before the return of the capias, IS/c* and ftpon a pleaded, 

special demurrer, this plea was adjudged ill; for it should diedfiK* 

bo, that he died before the return of any capias, that it the return of the 
may appear he was not alive at the return of the firat 
capias, for if he was, the recognizance is forfeited. notg^. * 

11 . Now the reason why the death of the principal 

before any capias sued out, is a good plea, is, because the 
principal had election either to pay the money, or to ren¬ 
der his body to prison, and the last is become impossible 
by, the act of God. ^ 

12 . But the hail in a lerit of error cannot render the 
principal in discharge of themselves, because they arc 
bound, that he shall prosecute his writ of error with effect, 
or pay the money, if judgment be aflirmed. 


13. GROSVENOR r. SOAME. 

[Hill. 2 Will. 3. B. R.] 

IF the sherill take insufficient bail, no action lies against Mo*!- C»ae» W 2 . 
him; but if he hath not the defendant forthcoming to npin^’thc'Re¬ 
appear and answer the plaintiff, he may be amerced, but riff for taking 
nut after the plaiuliff hath accepted an assignment of the 

bail-bond. 1R*yni. 

* . 425. contr. 


14. PAGE r. PRICE. 

WHERE an executor is sued in the detimt, as he must where an ex- 
upon the contracts of his testator, he shall not put in spe- 
cial bail; but he must, if he is sued on his own bond or * 

contract. 

15. JVb/a, All crimes were bailabld at common law, 
for career est mala mansio, that place being surejiy for 
none but such who could find no other, and they were 
bailable by the sheriff or bailiffs of franchises, and some- C ^ 1 
times by writs; as that de odio if alia homine reptegiando, 
or the writ de manucaptione, and sometimes ex officio, and 
in all cases by jB. R. upon a habeas corpus; but homicide 
was by statute excepted out of the power of the sheriff^ 
so that he could not bail in that case, withput the writ de 
odio if atia, and that was founded upon an inquisition, by 

Saleeld, Vol. Ill* 9 





Bankrupt. 


which it was found, that the party was indicted out of 
malice. 

16. But in eases of murder, manslaughter, felony, ^c. the 
parly is not bailable per statute Westm. 1. cap. 16 .* espe¬ 
cially #vhere there is any presumption of guilt, (i. c.-) he is 
not bailable by the justices of peace, for they are within 
this statute; but they are bailable in B. If. at discretion, 
for the statute doth not extend to that court. * 


17. ANONYMOUS.^ 

[]Trin. 11 Will. 3. B. R. 1 Salk. 104. pi. 7. C.j 

Murder not A PERSON was committed for murder, and he moved 
bailable. bailed. *Tw '0 judges were of opinion that he might, 

because the evidence did not prove him guilty; but Ihlt, 
Ch. Just, and Gould, Just, were against it, for that 
the evidence did alfect him, and to allow him this favour 
would discourage prosecutions; and they would not give 
any opinion of the evidence, for as it miglil projudicc the 
prisoner on the one side, so it might the prosecutor on 
the other side. 


18. ANONYMOUS. 
fPasch. T Will. 3.] 

One in execution PER Holt, Ch. Just, one in execution upon a judgment 

b^iaWp^’for usury, brought a writ of error in B. R., .and moved to 
iVciitr.2. he bailed, but, it was denied, though there was an ap- 

I Sid. 286,382. parent error in the record, anti though it wa-i formerly tiie 
practice to bail in sgch case; for per Curiam, we ought 
not to enlarge a prisoner in execution: but it is otherwise 
upon an audita querela. • 


[59] BANKRUPT. 


1. FELTHAM r. CUDWORTH. 

[Pasch. 12 Will. 3. B. R. Rot. 97.] 

Far. tn. Com- SCIRE facias on a judgment, the defendant pleaded 
Mrtm"'a composition for 25. in the pound: Ita quod it be paid 
tutc'lisaiBst' within five years after the major part of his creditors in 



Bankrupt. 


number and value shall subscribe the said composition; bankruj^tBinuit 
and .ificr the defendant should be discharged from imprison- '*®^*** 
mcul; and upon a demurrer to this plea, Holly Ch. Just, 
was ot‘ upiniun, that a composition by virtue of the statute 
must be linal, and such as will bind the defendant, and 
from which lie cannot vary, that those words ita tpiody in 
things executory (as in this case) make a condition prece¬ 
dent; but in estates executed, they make a condition sub¬ 
sequent, and so iit Littleton to be understood, that the pay¬ 
ment of 2.9. per pound being a condition precedent to this 
agree.nu'nt, and wholly in the power and will of the de¬ 
fendant till it is paid; it is therefore no complete agree¬ 
ment, and consequently not within the statute; and this 
case is the stronger against the defendant, because it doth 
no't appear hy his plea, that he was inpri^lmy so that this 
condition precedent rnav he impossible to be performed, 
and consei|uenlly the agreement can never arise; it is 
true, it might have been otherwise if the 2s. in the pound 
had been agreed to be paid within the five years, in the 
nature of a defeasance to the agreement, for the statute 
operates as a dcteasuncc. 


2. ITUSSEV T'. FIDELL. 
[Hill. 12 Will. 3. B. R.] 


ADJUDGED, 'I’hat a sale of goods by a bankrupt, af- Sai<?of goodsby 
ter an act of bankruptcy, is not merely void; the contract »banknipi ntba; 
is good between the parties, hot it may be avoided or not ruptey, void, 
avoided by the commissioners and assignees at pleasure; Vide Skin, 149. 
therefore they may cither bring trover for the goods, as 
supposing the contract to be void, or may bring debt or as- [60] 
s^psit for the value, which atlirms the contract. 


3. ELLIS ». OLLAVE. 

[Trin. 11 Will. 3. B.B.] 

IN a case between the said parties, an objection was Composition 
made to the composition, for that the agreement appeared 
to be.only to, for, and with these creditors who were parties, binds the rest. 
and hud signed the composition; but this objection was dis¬ 
allowed, because the statute makes this an agreement for 
the rest. 
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Bankrupt. 


The act recited 
as noosenstc. 


Cro. Car. 5G8. 
Jones 451. 
Copyhold estate 
bound by the 
sale of the cotn- 
niisioners. 


3 Cro. 85. Sale 
ol goods by a 
bankrupt, but 
before any eom« 
nusiioa taken 
out, jmd. 

[ 61 ] 


4. DYSON ». GLOVER. 

[Trin. 11 Will. 3.] 

THE defendunt setting forth and reciting the statute in 
his plea, alleged it thus, {viz*) quod liceret vad' ^ pro dmbm^ 
Sfc. realium creditorum Jacerc agreamentunij <^c. cum aliqui^ 
bus creditorum suonmi; ^ per Curiam, this being a private 
act and set forth us nonsense, and the defendant having not 
brought himself within it, it is ill; for he hath compound¬ 
ed as a debtor, and not as a creditor: So the plaintiflfhad 
judgment. 

3. The custom of a manor was, that whene a copy- 
holder died seised in fee, his wife should have the third 
part of his lands fur her dower for life, and thirteen years 
after, which custom was confirmed by act of parliament, 
afterwards the husband cr^holder became a bankrupt, and 
the commissioners sold his estate to his creditors; then the 
husband died, and after his death the vendees were admit¬ 
ted, and the wife claimed dower, alleging, that her hus¬ 
band died seised; and the rather because the vendees were 
not admitted till after his death: Sed per Curtam: The es¬ 
tate of the husband was bound by the sale of the commis¬ 
sioners, and the bargainee was vested of the estate, though 
he could not enter to take the profits, till admittance and 
composition xvith the lord for a fine; but if it should 
be otherwise, yet when once the bargainee was admitted 
by the lord, such admittance shall have relation, and divest 
the whole estate ab initio (a). 

G. A man became a bankrupt 12 Feb., and afterwards, 
but before any 'commission taken out, he made over his 
goods to W. R., who was one of his creditors, in satisfac¬ 
tion of his debt; afterwards the commissioners sold the^c 
goods to other creditors who brought an action of trovc" 
against W. R.; Sf per Curiam, the sale made to him by the 
bankrupt is void by the statute, for it would be absurd that 
he should be credited to dispose and distribute his goods, 
who is discredited by his bankruptcy. 

(a) Fide ac. 1 185. and notes thereto. 


7. ANONYMOUS. 

[Pasch. 7 Will. 3.] 

ataiirtiradwii TWO joint traders; one of them became a bankrupt: 
bound by Per Holt, Ch. J ust. The commissioners cannot meddle with 

n interest of the other, for it is not affected by the bank- 
^ AtL 13 ^"'*’ ruptcy of his companion. 
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BARGAIN AND SALE. 


1. EMPTIO Sf vcnditio is an agreement for tiie seller 
to part with a thing money given to him by the buyer, 
for if it he of one thing for another in specie^ it is not a bar¬ 
gain and sale, but an exchange, which was the original way 
of buying before money was invented. 

2. In cmplione venditione, we arc to consider not only 
what is the express agreement of the parties, but likewise 
what is implied yurc naturali Sf positivo, 

3. And first it is implied, that the seller shall deliver 
ihe thing sold, and that he shall keep it safe till it is deli¬ 
vered, which he is bound to do with the same care as if it 
was a thing lent to him; for the seller had, or is presumed 
to have, a benefit by the sale; but this care of keeping is 
only for a rcaotoiiablc time, for after a faulty neglect of the 
buyer, if the thing is lost, the seller is not liable, unless it 
was lust dolo imlo, 

4. Where no place, or time of delivery, or payment is 
appointed, it is always implied, that the delivery be made 
immediately, and payment upon the delivery, unless it is 
inconsistent with the nature of the thing to be delivered. 

b. Now by a bare agreement the bargain may be so 
far perfected, without any delivery or payment of money, 
that the parties may have an action on the case for non¬ 
performance of the agreement, but no property vests till 
there is a delivery; aud therefore if a second buyer gets a 
delivery, he has the better title. 

G. As to bargain and sale upon the statute, it has been 
held, that if a man plead a bargain and sale of a rent, and 
set forth no consideration, in such case he must shew an 
ullumment^ for then it enures as a grtaU at common law, 
which cannot be without an attornment j but if a egnsider^ 
ation is expressed, it is otherwise, because then it is a con¬ 
veyance by the statute, to which an attornment is not ne¬ 
cessary, but then he must plead it to be inrolled, and in 
what court, that the defendant may be able to find it. 

7. And as to that matter, to plead a bargain and sale 
of a reversion by deed debito mo^irrotulaC in Cancellaria, 
is not good after a verdict; for rton cotistc^, whether it be 
an inrolment at common law, or by the statute. 


Vide 2 Ut. Com. 
446. 


[ 68 ] 


Bargain and 
sale, without 
any eonsidera- 
tion, not gotjd 
without an at- 
luniinent. 
Caith. 221. 


3 Cro. 166. 
Yelv.213. 
Carth. 2S1. 
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2d Saund. 11. 


Where they are 
bnt as one. jie?'- 
son in laa'. 


[fti] 


1 Salk. llfi.S.C. 
Scire tiicias In 
husband and wife 
Oiia judj;nient 
she had diirii 
sola, and an 
award of c.\cru- 
lioii, and then 
the njfe died,the 
right is attached 
in tlie husband. 


*Mich. 3 Jae. 2* 
n. U. ilut. 182. 
3 Mod. isn. 

I Mcil. 170. 


Baron and Feme. 

S. But if it is said per indenturam secundum formam sta- 
tuli dchito modo irrotulaC in Cancellaria^ it is good, for debilo 
modo implies all, viz, a consideration, and within six 
months. 


« 

BARON AND FEME. 
See Executor 2., 


1. MADDOX V. WINNE. 

[Pasch. 12 Will. 3. B. R.] 

HUSBAND and wife were sued, and afterwards in the 
pleadings it was said venerunt partes pradicC per attomatos 
sim pra!dict\ this was held naught upon a writ of error, be¬ 
cause they arc but one person in law. 


2. WOODIER n. GRESHAM. 

[Mich. 9 Will. 3.] 

SCIRE yheias* was brought by husband and with, upon a 
judgment obtained by the wife dum sola, upon which scire 
facias there was an award of execution, and then the wife died, 
and the husband brought a nao fid, fa, ^c, and afterwards, 
upon a writ of error brought, the question was. Whe¬ 
ther what was recovered by this judgment should go 
to the husband, or to the administrator of the wife? It 
was insisted for the administrator, that the award of exe¬ 
cution upon the fiVst sdre fadas, did not vest any right 
in the. husband, because the execution must still be on 
the judgment obtained by the wife. But per Holt, Chief 
Justice. This case does hot differ from the case of ^Qhrian 
and Ram, which was judgment against a feme sole, who 
afterwards married, and upon a sdre facias brought against 
husband and wife, execution was awarded against both; 
then the wife died, and a sd, fa, was brought against the 
husband alone, and he was adjudged to be chargeable; 
which proves, tnat the award of execution upon the first 
sdre fadas, made a plain alteration of the case, for if 
that had not been done, the husband would not have been 


Babon and Feme. 
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liable upon the judgment had against his wife; so here, in 
the principal case, by the award of execution upon the 
lirst scire facias^ a right is attached in the husband, which 
shall survive to him after the death of his wife, and that he 
might charge another in the same manner as he irifght be 
charged himself. 


3. BUCKLEY ^ OT «. COLLIER. 

[Mich. 4 Will. 3. B. R. 1 Salk. 114. S. C.] 

I 

HUSI^AND and wife brought an action on the case, in Where tlie wife 
which they declared, that the defendant being indebted to 
them for periwig-work done by the wife, at the instance twn.unieBsan 
and request of the defendant; he promised to pay, was macStohw 
and upon a demurrer to this declaration, it was adjudged 4 Mod. 156. 
ill, because the duty belongs to the husband, and shall sur- * 
vive to his executors if he die; therefore she ought not to 
be joined in this action with the husband, unless an * ex- 
press promise had been made to her to pay the money. 2 B 0 H. 250 . 

2 Wilson 41-k Sec a great case on this subject. 


4. MACHELL ^ U}C v. GARRETT. 
[Mich. 11 Will. 3. B.R.] 


[ 64 ] 


CASE, (Jfc. by husband and wife, for a cause arising to nunquam 
the wife, be fore marriage, <Src. The defeyndant pleaded, rto'^puiau*'ir 
that the plaintilfs nunquam Juerunl legitimo matrimonio copu- no pica. 
taXi. The plaintiffs replied, that they were married at such *vidc1ic 
a lime and place; and upon a demurrer to this replication, 1 Saik. 437 . 
the plaintiffs had judgment; for per Curiam, in personal 
actions (as this was) it was right to lay the matter upon 
the fact of the marriage, to make it issuable and triable by 
a jury, and not upon the right of the marriage, as the de¬ 
fendant had done in his plea, and as it-ought to be done 
in appeals and real actions* 


5* HUTTON r. MANSELL. 

[Pasch. 3 Annee.] 

CASE by feme sole, in which she declared, quod cum 3 1 «?. 65. s. c, 
she agreed and promised to marry the deiendant, he in 
consideratione inde promised to marry her, and at the trial 
tlie promise of the man was proved. Et per Holt, Ch. Just. 
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Bauon and Feme. 

there is no necessity of proving an actual promise on the 
woman’s part; for it is sufficient evidence to shew, that 
she countenanced the promise, and carried herself so as 
one who approved and consented to it. 

Hob^. Roii.344. 6. Adjudged, That where baron and feme mortgage 

/onds of the wife, and she dies, the equity of redemp* 
gage her land*, tion shall survivc to the husband, and not to the adminis- 
hroband d»ii*** of the wife; but if he die, thp wife shall have the 

i^eem/ benefit of redemption, and not the executor of the hus¬ 
band (a). 

(a) There is an inaccuracy in say- from it is, that, subject to 'tlie inort- 
ing—tAe lands. The case referred to gage, the estate continues in its for* 
in the margin relates to the mortgage mer plight. For which point*also, vide 
of a term, of years, and redemption by 2 Fern* 438. 
the husband. The inference arising 


3 Lev. 4«3. 
Where he nione 
muj bring the 
action. 


7. POWELL r. MAINE. 

T. M. entered into a bond to a feme sole, conditioned 
to pay so much money on a day certain, and afterwards 
she married the plaintiff, who brought an action of debt 
on this bond. The defendant demanded oyer of the bond 
and condition, which was to pay so much money to the 
wife, and then he demurred to the declaration. Sedper 
Curiam^ judgment was given for the plaintiff (b), 

(6) Vide contra I Boll. 347. 4 Finer 75. Litt.375. Vide 10 Mod. 163. Owen 82, 


[ 65 ] 8. WITHERS v, KELSEY. 

1 ch. Rep. 189 . A WOMAN had a portion devised to her, and the pay- 
1 Wilson 168, ment thereof was charged on certain lands^ afterwards upon 
*to*pay^ marriage with T, S. he settled a jointure on her, and 
died, before he received the portion, having made a will 
and appointed an executor. Adjudged, That the executor 

____ li. --A 


a woman’s por 
tion, she marri¬ 
ed and the bus 


ed and the bus- ,*'*„'•*'*'—"J.-■’--* r u 

band died before shall have this money, because it is not in nature of a chose 
he received it, acf.on, but in naturc of a rent, for it is charged on lands, 
the busted and it is given the husband by the intermarriage; and for 
shall have ■t* that reason it shall go to his executor, and not to his wife 

Vide 4 Vincr40. . . _ , • ° 

2 Vern. SOI. Surviving him. 

Gilb. Eq. 100. 

Ch. Ca. 27. I Vern. 161. 


9. THOMPSON V. WOODS. 

3LCV.218.S.C. DEBT upon bond conditioned to leave his wife 80/. 
o'^atondto’^ at his death, in case she should survive, so that she 
iravehiawifean might rcceive and take it to her own use; the bus- 

mueb, not good. 
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band died; and, in an action of debt brought against his 
administrator, he pleaded, that the husband made a will, 
and his wife executrix, and left goods to the value of lOOf. 
and upwards, and devised, that she pa^ herself the said 
80/.^ and upon a demurrer to this plea, it was adjudged 
ill; because the husband at his death might owe money on 
judgments and statutes, and so she might not be able to 
pay herself, and his estate might be so encumbered, that 
It would be better for her to renounce the executorship. 


10. RANDS B. TRIPP. 

THE plaintiff being a tradesmim in Lov-don^ and having promise to p»y 
married the defendant’s daughter, with whom he had 400/. tlir husbanc^ 
portion; the defendant spoke merrily in company, that as 
soon as his son in law should be knighted, so that his aia^y,gooil. 
daughter might be a lady, he would give her 2000/. Af- 
tci wards the plaintiff, without acquainting the defendant 
with it, procured himself to be knighted, and then brought 
an action upon this promise, and the jury gave 1500/. da* 
mages, which the Chief Justice thought a very hard verdict, 
because the words were <poken merrily, intending only 
to pay the money, when the plaintiff by his trade (which 
was a tobacconist) shuitld get an estate to qualify him for 
knignthuod, and therefore a new trial was granted (a). 

(a) '{'here being no date to this tutc, the action clearly could not be 
case, it might have arisen before the maintained, even setting aside the 
statute of Dauds; but, since that sta* other ground for a new trial. 
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1. MASTERS 0. CHILD. 

[Hill. 10 Will. 3. B. R.] 

RULED, That the birth of a bastard child jmma 
fade settles it in the place where it Was born; but if where imm, on- 
a woman big with child of a bastard, and settled in one 

Salkeld, Vol. III. 10 
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parish, io persuaded to go into another, and there fo be 
delivered, this fraud will make the parish chargeable 
where the mother was settled, though the child was not 
born there:- But if a woman with child of a bastard come 
accidentally into one parish, and is persuaded by some of the 
parishioners to go into another parish, which she doth, 
and there is delivered, this shall not charge that parish 
which persuaded her.. . 


Order, tlut the 
reputisd father 
should give se* 
curitv to ]^r> 
form the order, 
quashed. 


5 Mod. 168. 
Ckimb 356. 


2. THE QUEEN o. CHAPIN. ' 

[Pascli. 1 Annte, B. R. 2 Ld. Raym. 858. S. d.] 

AN order of sessions was made upon an appeal, for 
maintaining a bastard-child, which order was quashed; 
and thereupon it was moved, that the reputed father might 
be bound in R. to appear below; and jorr Curiam, if the 
original order made by the justices is below, we will 
oblige him to go down again; but if it is here, we cannot; 
and it appearing, that the original order was in B. R., and 
by consequence, that the justices could have no authority 
below, the Court was moved, that the reputed father might 
give secui'ily to perform: but that was opposed, because 
the course is to pray that the order might be confirmed, 
and then there is occiision for giving security; because, if 
the order thus confirmed is not obeyed, the other side may 
have the process of this court against the reputed father, 
or he may be bound to appear at the sessions: afterwards 
this order was qyashed as to part, and confirmed as to the 
residue; the part for which it was qua.shed was, that the 
reputed father should ^give security to perform the order, 
which, per Curiam, is naught. 

3. A bastard is terminus a (juo, he is the first of hi& 
family, for he hatii no relation of wliich the law takes any 
notice; but this must he understood as to civil purposes, 
for there is a relation as to moral purposes, therefore he 
cannot marry his own mother or bastard sister. 


[67] BILL OF EXCEPTIONS. See 

Evidence 10. 


BILLS OF EXCHANGE. 
See Executor 10. Infant 12. 


1. NICHOLSON SELDNITH. 

([Pasch.,9 Will.*S. G. B. 1 Ld. Ra^m. 180. S. C. named 
Nicholiton v. Sedgwick.] 

RULED, That where a bill is drawn payable to W, R, DiiTcrcnce be- 
or bearer, an assignee must sue in the name of him to whom abie”o*iv.'*iS*or 
it was made payable, and not in his own name; for if the b^rcr, and to 
bearer was allowed to sue in his own name, then a stran* 
ger, who by accident may find the note, if lost, might re¬ 
cover: but if it is made payable to W, R. or order, there 
an assignee may sue In his own name, because the order 
must bo made by indorsement, or the like, to shew the 
drawee’s consent (o). 

(a) R. 3 Bur. 1516. That an action may be brought by the bearer in his own 
name. 


2. JORDAN n. BARLOE. 

• QPasch. 13 Will. 3. B. R.] 

RULED, That where a bill is drawn payable to W. R. 
iff order, it is within the custom df merchants, and such »vithiruh^cM- 
,a bill may be negotiated and assigned by custom, and 
the contract of the parties, and an action may be ground¬ 
ed on it, though it is no specialty; but if it is tnadc paya¬ 
ble to fV. R. ov^ hearer, it is not within the custom of mer¬ 
chants; and therefore, when, upon such a bill, the plain- 
tiff declared, that the defendant beifig a merchtiut, had 
drawn a bill according to the custom of merclipnts, but 
had not paid the money: this declaration was held ill; and 
all 'this was resolved in t Hodges and Stetoard’s case. 


tom ofnt^r. 
CllMIltS. 

[68] 

* Foster S. 
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Bills op Exchange. 


Wliere thf Inst 
indorsee inuy 
bring an action 
against any of 
dto indoi sers.' 
Bailey -i-:!. Dnug. 
€13. uu. t>70 


Where a bill in¬ 
dorsed, and not 
paid will nut 
cxtiiignish a pre¬ 
cedent debt. 


1 Salk. laS. 
TlicpIaintHf de¬ 
clared on a cus¬ 
tom ibr die 
fearer to bring 
ai\ action, if die 
defendant de- 
mura and doth 
not traverse the 
custom, judg¬ 
ment sbsil Im 

ainst him. 
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3. WILLIAMS B. FIELD. 

[5 Will. S. B. R.] 

RUIJED, That where a bill is drawn payable to W, jR. 
or order, and he indorses it to B., who indorses it to C., 
and he indorses it to I).j the last indorsee'may bring an 
artion against any oi' the indorsers, because evt'ry indorse- 
iin-.ai, is a new bill, and implies a warranty by the indorser, 
that the money shall be paid. 


4. CLERKE B. MUNDALL. 

(^S Will. 3. aputf Guildhall, coram Holt, Ch. Just. 1 Salk. 

124. S. C.] 

IV. R, having a bill of exchange, and being indclitcd 
to T. P., indorses the bill to him; afterwards lie brought 
an assumprit against W. R., and upon non ass^tmpsil plead¬ 
ed, at the trial he gave evidence this bill of exchange in¬ 
dorsed to the plaintiff, and that it had been so lung in his 
hands after it became due and payable, and therefore he 
accounted it as money paid: but per Holt, Cli. JusfJa bill, 
without payment of the money, shall never go in satisfac¬ 
tion of a precedent debt or contract; if it is not part of 
the contracl, that it should he in satisfaction; as if Jl, 
sells goods to B., and it is agreed between them, that A. 
shall have a bill of exchange in satisfaction for the goods, 
in siu'h case B. is discharged, though the money should 
never he paid, lufcausc the bill itself was payment; but 
otherwise a bill shall never extinguish a precedent contract 
or debt; it is (rue, if part of a bill of exchange is paid, 
it shall only be a discharge of so much of the old debt. 


5. HODGES B. STEWARD. 

• !• 

P’asch. 5 W'. 3. B. R. 1 Ld. Raym. 181. this Case cited .3 

THIS case isrefA>rtcd in I Sulk.; to which may be add¬ 
ed, ihiit this was an action on the case brought upon an 
inltinti bill of exchange, in which the plainlilf declared 
upon a special custom in London for the bearer to bring the 
action, S/c. and upon a demurrer to the declaration, besides 
the otlicr points adjudged in this case it was held, that the 
* defendant haviag demurred, without traversing the cus¬ 
tom, he had thereby confessed there was such a custom, 
though ill truth there was not, and for that reason the 
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plaintiff.had judgment; for though the Court takes notice 
of the laio of merchatUs, as part of the law of England^ yet 
they cannot take notice of the customs of particular pla* 
ces; *aiid this custom, as set forth in the declaration, be¬ 
ing sufficient to maintain tbc action, and the dc^fendant 
confessing it by his demurrer, he hath given judgment 
against himself. 


6. BROUGH PARKINS. 

{^Mich. 9 Annee, B. R. 2 Ld. Kaym. 992. S. C. 1 Salk. ISl.j 

CASK upon an inland bill of exchange brought in the iv[od. cases 80 
C. B. against the drawer, and judgment for the plaintiff by agsinstth* 
nil didt; and now upon a writ of error in JB. R, it was ar- 
gued for the plaintiff in error, that the declaration was ill, witUAvl it pra> 
because it did not appear therein that the bill was protested; 
and since the late ’^statute, no action can be brought against «9 ik lo Will. 3. 
the drawer, unless a protest is made as directed by that sla- ‘“I*- 
tutc, and this ought lobe set forth in the declaration; be¬ 
cause at common law the party had no remedy against the 
drawer, except notice was given to him of non-payment of 
the money by him on whom the bill was drawn: So that 
now a protest is ncccssiiry, or it is not; if it is necessary, it 
ought to be set forth in the declaration; if it is not neces¬ 
sary, then the party had the same remedy before the sta¬ 
tute that he hath now, so that the statute is of no ellect. On 
the roi^rary it was argued for the plaintiff in the action, 
that it doth not appear that the bill was underwritten; for 
if it was not, then it is not within the statute, and a protest 
cannot be made without it; for m cases of inland bills, a 
protest was not necessary at common law, as it is in foreign 
bills; but admitting a protest in this case is required by the 
statute, yet it ought not to be set forth in the declaration, 
but it is to be considered at the trial: For if the drawer 
had any damage by the not protesting it, and if such dam¬ 
age amounts to the value of the bill, it is a total discharge 
to him; if less. It is a discharge for so much. Holt, Ch. 

Just. The plaintiff must give convenient notice to the drawer, 
of ndn-payment of the money in cases of inland as well as 
of foreign bills of exchange, for if the drawer receives any 
prejudice by the plaintiffs delay, he shall not recover: A 
protest on a foreign bill is part of its constitution, but on in¬ 
land bills it was not necessary before this statute, at com¬ 
mon law; and the statute doth not take away the plaintiff’s 
action for want of a protest, or make it a bar to his action, 
but only deprives him of t^t interest, or those damages 
for not making a protest, as he might have, if he had [ 70 ] 
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made one; or to give the drawer a remedy against him by 
way of action for costs and damages, in not making a pro¬ 
tect, qmd Powell^ J ust. coucesxiti and tiiat since the statute 
a protest was never set forth in the declaration. 


7. YEOMAN V. BRADSHAW. 

Pbsten, exrcu* PER TIolt, Ch. Just. A bill of exchange shall he hoiw. 
excli!i?iKc notafiHia where the debtor is, and not where the bill is, for 
aptciaity, tiiL-re* it is in law no specialty; for if an executor paysd^bts upon 
bon-inoiai!uh simple contracts, or suifers judgment to pass against him 
when* ihc debtor upon actions on such contracts, yet he may plead sbeh pay- 
merit or judgrnent in bar to an action on a bill of exchange, 
Dyer .m a. in and such bill is fike an award in writing, which is no chat* 
tel where the award itself lies; and in pleading such award 
X. c. or a bill of exchange, it is never said hie in curia prolat^ 

which shews they are no specialties, and so it was ad¬ 
judged ; though it was objected, that the paper on which 
it was written was evidence that it was a debt, and that 
trover and conversion would lie for it, and consequently it 
must be goods and chattels, and therefore ought to be con¬ 
sidered as botui notabilia, where the bill or award was. 


8. ANONYMOUS. 

[Paseb. £ Annse, B. R.j 

Action »;ainst A BILL of exchange was drawn on fV. R, for 40/. pay- 

whc?r'brou’ht W. R, accepts the bill, and aftcr- 

for\I«rt oi tbf wards O. W., the drawer, indorses part of it to the plaintitl^ 
iiiuuLy,not gooti. ^|jo brought an action iv;ainst the exceptor: Adjudged that 
it would not lie, because, by his accepting the bill, he 
made himself liable only to one action for the whole, and 
not to several actions for part of the money (a). 

(a) jB. ac. 1 Salk, 65. 


9. ANONYMOUS. 

[Mich; 10 W. 3. S. C. 1 Salk. 1£6.3 

Action doth not A BILL of exchange being made payable to W, R, or 
imiofKr**wiili- indprscs it; JB., the indorsee, cannot sue W. 

oia setting loriii R, unless he attempt to find out the first drawer, or to do- 
•n Htti miit ui mand it of him, for the indorser is but a warrantee that 
. iiwxuT, or a ciei thc drawer should pay, and therefore liable only upon his 
‘ inaiidof iiic luo- default: Per Hotl, Chief Justice, at Guildhall, and such at- 
ncyofhini. tempt musl be set forth in the declaration (6). 

(b) This easels here stated^s not law. Vide note to the report of it in 1 Salk, 
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10. ANONYMOUS. 

[Mich. lOW.S. at Guildhall. iSalk. 126.S.C.] 

A BANK bill, payable to fV, R. or hearer^ was given to 
W. W.^ who lost it, and it was found by a stranger, who 
Assigned it to C. upon a valuable consideration; after¬ 
wards C. got a new bill in his own name. Et per Holt, 
Ch. Just., fF. R, may have trover against the finder, for he 
had no t^tlc, though a payment to him had indemnified the 
bank; but not Against C. because of the consideration, 
which, by course of trade, creates a property in the as¬ 
signee or bearer (a). 

(a) Vide references in the report, ISallc. 


BISHOP. 


1. )\LL bishoprics in England were anciently donative 
by the king; and there was good rcason’for it, for he en¬ 
dowed them with lands and revenues, and baronies, and 
therefore it was reasonable he should be the patron. The 
peremony then in use was investiture per annu/um iir bacu- 
lum; the one was a symbolical representation of the 
bishop’s spiritual marriage with the church, the other of 
his pastoral care and charge over the flock of Christ. 

2. But after many contests betwe^ the kings of En~ 

gland and the popes, it was * agreed, in the reign of JCing 
John, that the king should permit a free electioif by the 
chapiter, but founded on his cor^e eCeslire, (i. e.) a license to 
give them leave to choose a bishop upon any vacancy, and 
that the new elected bishop should not have his temporal¬ 
ities, till he swore allegiance to the king; but that con¬ 
firmation and consecration should be in the power of the 
pope, by which means he gained, in pffect, the disposal of 
the bishbprics in England. " • 

3. And thus it continued till the t 35th year of the 
reign of H, 8 ., in which year the papal jurisdiction was 
taken away by statute. Quod, Vide, 


Bill payable to 
bearer lost^ and 
found byastran- 
grr, who assign, 
vd III C., good, 
but trover liea 
against the 
finder. 


1 Salk. 344,350. 


I Salk. 136. 


1 Sulk. 136. 

• Tlir Ill-Filial 
charter ofthis 
iigri'ciiicnt n in 
Mill Palis and 
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t25H.8.ean.30. 
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4. Afterwards, by the statute 1 Ed. 6 ., all hish(y>riQs 
1 a"cIi 37 * were made domtive^ as formerly they were; but by a stat- 
[7S] ute made 8 EHz. the statute §5 H, 8 . was restored, and 

bishoprics in Englard. were again made elective by the 
coi^e deslire; but in Ireland they are donative by letters 
patent at this day. 

5. The manner of making a bishop, as well in case of 
translation as new creation, is thus :, 

When the sec is vacant, the dean and chapter certify it 
to the king in Chancery, and pray the king’s license to- 
elect a bishop; thereupon the king grants his conge tPeslire 
(a) such a person naming him, and so thdy proceed to an- 
election; and when that is done, they certify it to the king, 
to the archbishop, and to the party elected; and then the 
king by his letters patents gives the royal assent, and 
commands the archbishop to confirm and consecrate him; 
whereupon the archbishop examines the election, and the 
party, and then confirms the election, and consecrates him» 

6. This is the manner of proceeding in crealionsy and 
it holds likewise in cases of translations, excepting only, 
that the person translated is not consecrated de novo; for 

160. a* consecration is like an ordination, (t. e.) it is an indel¬ 
ible character, and holds good for ever. . 

7. Heretofore, when a bishop was to be translated, there 
was no election to the new sec, for the rule in the canon 
law is, electus rum potest eligi; and because it was pretend¬ 
ed, that the bishop was married to the first church, which 
marriage could not be dissolved but by the pope, therefore 
a petition was made to him, who consenting to it, then, 
and not before, the bishop was translated to his new sec; 
and this was said to be % postulation, but rather it may 
be said to be by usurpation, for it is expressly against the 

Jones 160. Statutes 16 E. 2. and 9 H. 4. cap, 8. and translations arc 
ever by election, and not by postulation. 

Jones 162. 8. When a bishop is translated, the old see is not void 

by the election to the new one, until the election is con¬ 
firmed by the archbishop; for though he is elected, yet the 
king may not consent, or the archbishop may not confirm, 
and it is not reasonable that the bishop should lose his old 
preferment, tiirhc hath gained a new one; and so it is in 
case of creation, he is not completely bishop till conse¬ 
cration. 

t See Scijetnt 9 . For, as there are four things to complete a parson, 

iMnMn the”' presentation, admission, institution, and t induction, so 

mse of WoUer- there are four things analogically requiste to complete 
bishop; theifirsIWs election, and this resembles the pro* 

(a) t{. Whether the conge d’eslire is of a particular person a Satinet instru- 
not general, and the recommendation ment. 



Bona Notabilia^ &c. 7^ 

wnta/ion,- the next is confrmition^ which resembles admis- coin, 2 Wilson 
sioHi the next is consecration^ and this resembles instifution; 
and the last is installation of a bishop, or inthronization of f 731 
an archbishop, which resembles tmluHiim,* 

lOr, Originally the archbishop was bishop over ail F^g- 
landj as Austifi, was, per Coke and Dodderitige. 1 Roll. 

Rep, 328. 

*11. Bishops did sit sind had a vote in parliament in the SeUt. tit Ho- 
time of the Saxons; but it was not ratione barotiia:, but ex 
privilego personalia as they were bishops, for they were 
not baron.% till the JVbrman reign; for in the reign of the 
Saxom, they wefe free from all services and payments, 
excepting only to castles and bridges; but William^ called 
the Conqueror^ deprived them of this exemption, and in¬ 
stead thereof turned their possessions into baronies, and 
made them subject to the tenures and duly of knights- 
servicc. 


BONA NOTABILIA. See Executor 10. 


BONDS. 


1. CROMWELL 7J. DRESDALE. 

[Midi. 8 WUI. 3. 3 Salk. 462. S. C.] 

PER Holt, Ch. Just. If the delivery of the bond was Where the 
after the dale, the plaintiff- must declfire generally of a 
bond dated on such a day, but with a primo deliberate on Itdivervd'a 
such a day, for otherwise it shall be intended to be deli- 
vered on the day it is dated. 


2. HENDERSON r. FOSTER. 
[Hill. Will. 3. B. R. 2 Salk. 462. S. C.] 


[W] 


IN an action of debt the plaintiff declared on a bond Where sex iri- 
solveivP triginta ^ sex libras; and upon oyer of the bond shall be 
it appeared, solveniT sex triginta libras, which is sis times wwf. 


Salkeld, VOL. III. 11 
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as much as the plaintiflT had declared for {vi:.) 180/.; and 
for this variance the defendant demurred to the declara¬ 
tion, but it was held good; for sex tringini' shall be taken 
as one word, like a bond dated Ires viginti dies, which was 
taken (o be on the 23d day, (o), 

{a) Vide Comyns, Obligation, B. 3. where similar decisions ^appear in many 
other cases. 


3. BOUGHTON V. SHAW. 


13om1 ^ivrn to 
iho pluiiititl'liiiii- 
sclt 10 appear, 
&c. is iiol within 
tin: sluiutc. 


Vide 2 Sir. 893. 


Allen 21,'iS. 
Sauiid. 

Jones 303. 

Sid. 2.34, *272, 
42U. 2ijCon. 
2-20. Str. 503. 


Sid. 23S. 


Yelv. 177. 

Vide 1 Sho. 8. 
Cro. Biiz. SOU. 


1 Lev. 35. 


[Pasi h. 5 Will.3.] 

DEBT upon bond conditioned, that whereas W. R. was 
arrested at Uir suit of the plaiutiil^ If therefore he the said 
IV. H. .‘-houid appear, and pul in bail at the return of the 
WTit, or surremler himself to the sergeant, then the bond 
should be void. The defendant pleaded tlie statutes of 
II, G., and that this bond delivered to the sergeant, and 
taken 1>y iiim iti the name of the plaintiO^ was for case and 
favour; and upon a demurrer to this plea, per Cvriam, a 
bond given by the party arrested, to the plaintilf himself, 
or by a stronger, to the plaintiff himself, for the enlarge¬ 
ment of the party arrested, is not within the statute, but 
good. 

4. Tlirec joint obligors, an action was brought against 
two, they may pleatl in uhntnnenf, that another scaled the 
bond, who is still alive, and not named; so it is of a re¬ 
cognizance l)oforo a mayor or recorder, but they cannot 
crave oyer and demur for variance, for perhaps all three 
did not seal, and so the Court will intend; but ibis other¬ 
wise of a recognizance before a Judge; for in a scire facias, 
the defendant may cither plead it in abatement, or crave 
oyer and demur for variance. 

5. So where there are three joint obligors, and one cf 
them dies, the plaintiff must shew that one is dead, for 
otherwise he cannot sue the two survivors and the execu¬ 
tor of him who is dead. 

6. Where a bond is made to A., R., and C., conditioned 
'that W, R, shall p.ay 20/. to W, W., the.''e all of them must 
join in'thc .suit^ for they arc but as an obligee; and if one 
of them should die, the two survivors must join in the ac¬ 
tion, though they have no interest in the money. 

7. * Two seal and deliver a bond to W. R. and after¬ 
wards by consent of all parties a third is added, and he 
seals and delivers the bond: Adjudged this did not make 
the bond void, but that all three now arc bound; but it 
had been otherwise (a) had the third man been added 
without the consent of the obligee. 


^ (a) It should seem that this distinc- bound, and not to the validity of the 
tion only applies to the third being bond against tiio others. 
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8 . Debt upon a bond of 60/., which upon oyer appear- 166. 

cdtobe ivupmnlo gin^a libris; adjudged ill, because of the 
variance and insensihility j)f the word. n. :f. 

9. • Three were jointly and seVcrally Imiiiid, and an ac- zu-v. m 
tion*of debt being brought against one of them :ik)ne, he 
craved oyer of the bond, and pleaded that the seal of one of 

them was torn off; and upon a demurrer (hi.^ was adjudged 
a* good plea, because^t is not the same bund as it was at 
Urst. 

10 . Debt upon bond, in which the plaintiff declared, l Koll. Kcp. 43. 
that the (fefendant was bound to him the plaintiff fV. R, 

in 60/.; upon iton cst factum pleaded, the jury found the 
bond in har verba, and that it was made to tV, R., and 
that the words nupervic. Oxen' were since interlined: et 
per Curiam, the interlineation might be material, but it doth 
not appear to be so; for non constat, whether it wa.s to him, 
or not, colorr officii, and therefore the verdict is for the 
plaintiff; but if instead of non pst factum, the defendant 
had craved mjer and demurred, then it had been against 
the plaintiff for this variance. 


• 11. PLACKET r. GRESHAM. 

[Mich. 9 Will. 3.J 

IN this case it was held, that where a sheriff takes a 
bond us a reward for doing a thing, it is void, fur it may be Mhem 

to warrant him in the breach of his duty; but if it is to 
save him harmless in doing a thing which it is his duty to i id. iui. Cro. 
do, then'it is good. • i’t.k^’ 418 . 


BY-LAWS, [76] 


1. IN all corporations there is a special clause, by Hob. 2 ii. 
which they have power to make by-laws; but such ena¬ 
bling clauses arc needless, because they are included in the 
veiy act of incorporating, as a power to sue, purchase, or 
the like; for as the natural body has reason to govern it¬ 
self, so bodies incorporate must have laws, which are in na¬ 
ture of political reason to govern themselves* 
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Hob. 211. 
5 Uep. 61. 
Mo. 579. 


I Vent. 167. 


I Roll. Urp. 3. 

II Co. 53. 

The T:i>lore 
of Ipswich ca^. 


I Roll. Rep. 
.112. Roll. 
Abr. 3C5. 


2 Vent. 153. 
Coiub. 10. 

Jone.<), 162. 

[773 

Hob. 211. 

5 Ucp. 63. 


2. The inhabitants of a town or parish may make by¬ 
laws for repairing their church or highways^ and this without 
any cMstom or prescription so to do, because these arc neces¬ 
saries to which the law hath made them subject as they are 
aparisvi; and therefore the law enables them to supply 
these orcasions,as if they were incorporated^; but (hey can¬ 
not make a by-law for rcgulrding a common^ without a cus¬ 
tom enabling them so to do. and such u custom must be 
pleaded. 

3. But a l»y-law in a minor binds all the tenants of that 
manor, because they arc supposed to dwell there.. 

4. A by-law that none .shall exercise his trad 9 such 
a vill, until first allowed so to do by such or such persons, is 
not good, because it is in the power of these persons to 
hinder him. 

5. But a by-law in Ijondon not to use a hot-press, under 
the penalty of nor to make one under the penalty of 
10/., is gooil, because it is dangerous in respect of tiring, 
and it is a deceit to the buyers. 

C. A by-law under such a penalty, and whosoever.shall 
refuse to pay it, to be committed^ is naught, becau.se nullia 
liber homo imprisonctur nisi per legale jndiciiim, and no assent 
can change this law; but if the by-law had been, that the 
penalty should be levied by distress, an action of debt 
would have laid; 5 jRcp. 04. C/crA:'.? case; but not to be le¬ 
vied by distress and sale of goods. 

7. The town of Boston, by their charter, claimed a 
power to make by-laws or orders, and to commit for not 
obeying tliem; and this in a quo xcarrnnlo was held to be 
ill, according to Clerk's case. 

8. All by-laws must be subject to the laws of the realm, 
and subordinate to them; therefore, if they arc against the 
law's and statutes, they arc void. 


BRIDGES. 


1. THESE arc to be repaired by the county, unless the 
locus in quo, ^c* is bound to repair it, and that may be by 
toll or tenure, but not by prescription; but if it lie part in 
one county and part in another, each county is respec¬ 
tively chargeable for so much of bridge as lies therein; 
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and that- may be by toU^ tenure, or prescription; or unlesi 
some private person is bound to repair it, and that may be 
by toU or tenure, but not by prescription. 

2. • Indictment for not repairing a bridge was adjudged 
naught, because non constat in whal county it lies, find be- "v^Jic i Saik?* 
cause it did not set fortli what kind of bridge, {viz.) whe- sss. 2 
thcr fw}t, horse, or curt bridge, and because it charge.il the 
defendant ratione mumrii sui, when it should be rulionc tc- 

nurte munerii sui, so that it did not appear that he was 
owner of the manor. 

3. Information against the inhabitants of the county of 2 Lev. 112. 
JVottinghom, lor tiot repairing a bridge over the Trent; two 

of tile idhabitants, in the name of themselves and the rest, 
pleaded, that A. and B., owners of White-acre, ought to re¬ 
pair it ratione tenures, and traverse that tlTe inhabitants of 
the county have or ought lo repair: The attorney-general 
replied, that the inhabitants, iifc. ought to repair it. and 
traversed that A. and B. ought; they rejoin, that A. and 
B, ought to repair, and thereupon they were at issue; and 
at a trial by a Middlesex inry, the defendants were found 
guiliy upon the last traverse, fjtiod mta. 

The defendant, as lord of a manor, used to repair /jod.- Jonrs 'm. 
den-bridge, he aliened the manor to sev<‘ral, (viz.) part to A. ^ 
and part to B., and afterwards /f. was indicted for not re¬ 
pairing this bridge as he ought ratione tenures; he pleaded, 
th.'it A. and the other were purchasers w^ith him of the 
same lands held of that manor: Sedper Curiam, We will 
compel you to repair this bridge, because it is a thing of C 3 
necessity, and afterwards you may seek for contribution 
amongst the rest, for the repairing shall.not stay till you 
determine who shall be contributors. 


CERTIORARI. 



1. THE QUEEN DIXON. 

[Mich. 2 Annee, B. R. 2 Ld. Raym. Ori. S. C.J 

THERE is a short note of this case in 1 Salk., which 1 Saik. iso. 
see; the case was thus: • Mod. Cases ei. 

ss. The defendant was indicted for selling five yards of LVrtioi-ari to re- 
muslin, affirming it to be worth 5s. per yard, whereas it 

couTicUun- 
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(vas not vrorlli 2a'. Gd.pcr yard; upon not guilty*pleaded, 
the dcteiidant was found guilty, and afterwards brought a 
certiorari^ and moved to quash this indictment: sedper lioU^ 
Ch. Just, Thisccr/wmn was only to remove the indict¬ 
ment, <‘Mid not tlic conviction; besides, h^re is no day in 
court for the defendant, as it ought to be upon the return 
of a certiorari, to remove an indictment after conviction, he 
should have made use of this certiorari, before conviction, 
whereupon he now moved for a certiorari to remove both 
the indictment and conviction; though a writ of error might 
have been proper, yet the Court granted a cert\orari spe-- 
cially giving a day here by it to the party. 


Joint iiidictuient 
against 3, ano- 
tlier indictment 
against one of 
the 3, and ano¬ 
ther against 2 of 
tlic Sand a stran¬ 
ger, and a certi¬ 
orari to ivjauvc 
allindictiuenU 
against the Uircc 
without saying 
vel corum ali- 
nuis. 3 Ifawk. 
ch. 27. s. 85. 
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2. THE QUEF:N r. BROWN & AL»; 

[Mich. 12 Annae, B. R. 1 Salk. 146. S. C.] 

WILLIAM Brown, Francis Wood, nnii Lemard Fosbrook 
were jointly indicted at the sessions; there was another in¬ 
dictment against Brown alone, and another against Wood 
and Fosbrook, and one W. R.; and a certiorari was award¬ 
ed to remove all indictments, umk iidem Willielmti^, Fran- 
ciscus, Leonardus indictali sunt, without saying, vnl eoriim 
aliquis indiclatus existil: and per Curiam, none of these in¬ 
dictments *arc removed, hut only that joint indictment 
first mentioned against Brown and others, and the justices 
below may proceed on the other without any contempt. 


3. ANONYMOUS. 

i| 

[Mich. 8. Ann?e. 1 Salk. 145. S. C. Faresley 97,‘] 

I 

An order w.is CERTIORARI to remove an order made upon W, 
iiig^forei'gu™u, conccrning/orci]g-n salt, and the order being returned, it ap- 
andthcerrtiura- pcarcd to be for Salt Only; and a motion being made ta 
n waste remove qua^h thc ordcr for a fault therein, the Attorney-General 
cerningsait. * J^orlhey objected against the certiorari, that it was miscon-^ 
ceived,' for thqre was no such ordcr to be removed; quod 
Curia concessit; for a certiorari to remove an order made 
concerning foreign salt, will not remove an order made 
concerning salt generally, it should have been to remove 
all orders concerning W, R,; for which reason it was 
quashed. 
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4. CROSSE V. SMITH. 

[Hill 1 Annse, B. R, 2 £d. RayniMSSG, S. C.] 

Ul’ON a certiorari oul of the Common Ple.is to the Court i s*ik. 148. s.c. 
of E/y, and this writ being allowed by the Court, and they 
afterwards proceeding thereon, a writ of error was brought, cciiioim j. 
and that matter was •assigned for error. The defendants 138. S.C. 
plead a grant of conusance of pleas to the Bishop of Ely, and 
an allowance thereof in B, R, anno 21 Ed, 3., and that the 
cause did arise,within that jurisdiction; and this being 
returned.on the certiorari^ and a demurrer to ii, Holt^ Ch. 
dust, lield that there are three sorts of inferior jurisdictions. 

1. One whereof is lencre placila, and this is the lowest 
sort, fur it is only a concurrent jurisdiction, and the party 
(nay sue there, or in the king's courts if he will. 

2. The second is connsartce of pleas, and by this a right 
is vested in the lord of the franchise to hold the plea, and 
he is the only person who run take advantage of it; for the 
defendant cannot plead this to the jurisdiction of the 
court, but the lord must come in and claim his franchise, 
and tljere is no other w'ay to get the catise from him; nei¬ 
ther is the court of B. li. entirely ouled thereupon, for day 
is given by the roll in B. R, to the party to be below at 
such a day, wdicro both parties arc sent down together, 
with the tenor of the record here, for them to proceed 
tlnn'c; and if justice is done it is well, if not, the plaintiff 
shall have a resummons for any delay or misbehaviour be¬ 
low, for the cause is still under the authority and inspec¬ 
tion of tins Court, and the lord’s benefit is'all that is to be 
considered; it is true, these jurisdictions arc a grievance, 27H. s. cap. 
ayd complaints have often been made against them, and [ 80 J 
the common law, to prevent oppression, hath always allow- 

e(l cerliorarCs to these jurisdictions. 

3. The third sort is an exempt jurisdiction; ns where 
the king grants to a great city, that the inhabitants thereof 
shall be sued within their city, and i^ot elsewhere; this 
grant may be pleaded to the jurisdiction of this court, if 
there be a court w'ithin that city which can hold plea of 
the cause, and nobody can take advantage of this privilege 
but a*\icfendaut, for if he will bring a certiorari, that will 
remove the cause; but he may waive it if he will, so that 
the privilege is only for his benefit. 

Thus there is no jurisdiction which can withstand a 
certiorari, even in a case of a customary proceeding by 
foreign attachment; if the defendant cannot find bail be¬ 
low, he may bring a certiorari, and upon putting in bail 
above, the cause shall go on there. 
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6. PARISH OF ST. MARY IN DEVISES. 
[Pasch. 1702.* 1 Salk. 147. S. C.] 

Goitiorari to re- UPON a certiorari to remove an order, the return was, 
n{//w (luidern tenor sequilur in tuec verbaj when it should be 
jijiioi-, insiewi of (pu fjHuJem ordo sequilur in hac verba; and for that reason 
..ido, not good, it was quashed, and, upon motion, U new certiorari was 
grunted, 


6. THE QUEEN v. WHITTLE. 


[Pasch. 1 Salk. 150. S. C. bj the name of K. v. White.] 


t>pl'M)rari torc- 
iikovu an lAilcr 
need not be 
signed b> a 
judge, Imi Uie 
'■at must. 


CERTIORARI to remove an order of sessions was super¬ 
seded^ liecausc emannvit biduo anlea aliquid fial was signed 
by a judge; for, per Curiam^ if it be to remove an indict¬ 
ment, both certiorari and fiat ought to be signed, if to re¬ 
move an order, the certiorari need not be signed, but the 
fiat must. 


7. ANONYMOUS. 


\arianccbe- CERTIORARI to rcnwvc an ituliclment de duobiis equts 
dk unent and fdonicc ubductis, jind thc indictment was, de mio equo furtive 
tiiccei-tior.iri. ubducto. Per Curiam: Nothing is before tlic Court, nei- 
^"•Miawkdr’ ^*^*^*'they.any M'arrant to proceed in this, case, for 
27 . 1 , 82 . ’ there is a variance between the indictment and the writ. 


[81] CHALLENGES. 


1. CHARNOCK'S OISE. 

Whore threo CIIARXOCK, King^ and Keys^ were indicted for high 
™'?in*thci”'^*** conspiring thc death of the king; they were 

challenge. dcnicd counseJ, but allowed pen, ink^ and paper; and hav¬ 
ing severally pleaded not guilty, Holty Ch. Just, told 
them, that each of them had liberty to challenge thirty- 
fvc of those who w'cre returned upon thc pannel to try 
them, without shewing any cause; but that if they in- 
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tended to take this liberty, then they must be tried sepa- 
raiely and singly, as not joining in the challenges; but if 
they intended to jmn in the (^alhnges^ then they could 
chall'cnge but thirty-five in the whole, aftd might be tried 
jdntly upon the same indictment; accordingly mey all 
three joined .in their challenges, and were tried together 
and found guilty. 


2. ANONYMOUS. 

RULED, That where there is a writ of inquiry for da- Jurors in a wit 
mages, the jurors cannot be challejiged, as other jurors 
may, because this is only an inquest of*office; but yet knged. 
it is in the discretion of the shcrif!' to admit such a chal¬ 
lenge, if it appear to be a good cause of challenge. 

3. Challenge to the army, for that the slicrifl' had not 2 Vent. 58. 
taken the test, Sed per Curiam^ this is no good cause of ^ 
challenge, for he is still sherilf de facto and it would be 

very hard for plaintifis in every trial to prove, that the 
shcriH had taken the test, 

4. When the jury arc of a town corporate, it is no 1 Vcnt.36C. 
challenge, that they are not freeholders; but where they 

arc not of any corporation, it is a good challenge. 

5. Information against the defendant for forgery^ one 1 Vent, m- 
of the jurors was challenged, for that the prosecutor was ' 

lately entertained at his house, and this was allowed a [^3 
good challenge to the favour. 

6. Information of intrusion-, a juror was challenged for l Cm. 4l.i, 
want freehold, he having only 15s. per annum: But per 
Curiam, any freehold was sufficient at common law; and 
though the statute of II, 5, requires 40.v., .and the 27 Eliz, 

Kl., where the damages exceed 40 marks, yet this is only 
fletween party and party, and not where the queen is 
concerned (a). 

(«) By 4 (§■ 5 ^ JIT. eh. 24. civil, arc required to have freeholds 

Jurors, in criminal cases as well as of* 10 1. a year. 

Salkeld, Voi.. III. 
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CHANCERY 


1 . MATHEWS V. COURTHOPE. 

The testator THE testator made one executor, who was no relation 
awUorektiwf’ ^ mere stranger, and gave liim 50/i, for his 

to him, execu* care in the execution of his will; the plaintilf being next 
Wm 5 oi^»r cxhibitcdL his bill for the residuum of the estate, and 

Miaii not have counsel appearing on the other side, he had a decree 
^resMiium. nisi causa. For per 'Jurlm^ Just, with whom the bar 
5 JM. ***" agreed, the executor in such case shall not have the rc- 
siduum, after debts and legacies paid, but the next of kin 
to the testator; and so it was said it had been decreed in 
the like case, between Cordall and Cordall; it is true, if 
the executor had been nearly related to the testator, it 
might have been otherwise; but even in such case, if there 
are other relations, in equal degree with him, and arc poor 
and indigent, equity in such doubtful cases, will give the 
residue amongst them {a). 

(a) TIic doctrine on this subject is 1 Bro. Cha. 2.02,, wherein it was de> 
contained in the very able and coin* termined, that under the circum- 
prehensive note of Mr. Cox, on the stances which entitle the next of kin 
case of Farrington v. Knightley, I F. to the surplus, in exclusion of the ex- 
WilL 549. To the cases therein cited, ecutors, the crown is entitled in case 
may be added Middleton v. Spicer, , there are no next of kin. 


2 . ASTON r. ADAMS. 

[Pasch. 8 Will. 3.] 

ProhibiiHmfo MOTION for a prohibition to one Adams, who had 

Chanccry: The case was thus; As- 
iiaii brouKiiTa'* stood engaged to Adams by simple contract, to pay 
bill oil an iiidebi- him 10 /. for curiiig his son, /{^c., and that Adams brought 
tsiius assumpsit. ^ Chancory for this 10 /. suggesting that the agree- 

|[ 83 ]] ment was not in writing, and that the witnesses who 
could prove it were either dead or beyond sea; the defend¬ 
ant Aston pleaded, that the agreement was made in the 
presence of W. R, now living in Holland, and traversed 
the rest of the suggestion; and this being over-ruled in 
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Chancery, Aston now moved for a prohibition, because this 
is no more than a mere indebitatus assumpsit at common 
law, and if this proceeding should be allowed, it would 
tcnd'to the subversion of the v^iole frame of the common 
law; beside, the granting a prohibition would prefent the 
clashing of jurisdiction; and there arc several precedents 
in the Register of prohibitions, ne sequatur sub suo periculo: 
The Court appointed to hear counsel on both sides, but 
the cause was agreed (a). 


1 Ch. Rep. 
fo. 63. 


(a) There seems no case of a pro- in Raymond 33.7. it is doubted whe- 
hibition & the coai-t of Chancery; and ther such will lie. 


3. ANONTMOUS. 

[Hill. 9 Will. 3.] 

THE testator being seised of lands, and possessed of goods^ 
devised Black-aare to be sold, and While-acre to be mortgaged, 
fur payment of his debts, and died so much in debt, that if 
both parcels were sold, the money arising by such sale 
would only pay the debts, with a small overplus, account¬ 
ing also tlie money arising by the sale of his^oot/s and chat¬ 
tels; in this case it was decreed, that all should be sold, that 
the mortgages and judgment should be first satisfied, and 
that afterwards, if there should be sufficient of the person¬ 
al estate to pay the bonds, then to pay the same, or so much 
of them as the personal estate would extend to pay; and that 
so much of the bonds as should remain unpaid should come 
in in equal degree with the debts upon* simple contract, 
and be a charge upon the lands, for ns to them, bonds 
have no preference in a court of equity; it is true, as to 
|oods and chattels, bonds will have a preference, because, 
the executor by law is bound to prefer them before the 
debts on simple contract (//). 

(b) Fide note about marshalling assets, 2 Salk. 416. 


Mortgages and 
judgnicnts 
to b« paid by 
sale ut lands, 
and Itonds and 
debt oil simple 
conii-act out oT 
llie [icrsonal 
estate. 


4. FEVERSTONE SCETLE. * 

[Hill. 1697.] 

DECREED, by Somers Lord Chancellor, That where 
a real estate is upon an equitable title, made subject by oui 

this Court to the payment of debts, and it appears that of die equituble 
there is a sufficient legal estate, (t. e.) goods and chattels, to 
satisfy debts upon specialties, for which the creditors may 
have remedy at law against the executor; in such case the 
debts upon simple contract, for which there is no remedy 
at law, shall be first satisfied out of the equitable estate. 
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CllANCEttY. 


Su POPE & AL’t’. GARLAND. 

[Pasch. 11 W. S .3 

Devise oi copy- DEQREED, Thai al] devises b}' copyholders, for the 

children or creditors, and all charges made by them 
viiiei Salk. upon their lands, for the benefit of children-or creditors, 
Avill be good in a court of equity, though there was no stirr 
render to these uses, • 


C. PHILLIPSON V. PIIILLIPSON. ‘ 


[Hill. S Will. 3. B. R.] 


will-re an iu ii 
aliul! l>i- n-lif-ved 
ntpiiiist tin- pi:- 
tiM-lty ut a bqiid. 


DEB^r .'igainSt an heir upon the bond of his ancestor; 
The deliMsdant pleaded rie.ns per descent, and at the trial it 
was found ag.'iinst him, that he had 5/. assets per descent, 
the Chancery will relieve him against the penalty of the 
bond, but not against the penalty of his false plea, because 
it was a voluntary falsity. 


7. ANONYMOUS. 

[Hill. 9 Will. 3.1 

Where more DECREED, by Somers, Lord C'hanccllor, That where 

ir* mortgagee lends more money upon bond to the morlga- 

tmbi Mi.b-. siiaii gor, lie si.all nol redeem till he pays the bond-debt n.s well 
wiihi.i*t'i'l' ■■■ due on the mortgage; but if he mortgage his 

tlic tqui y of redemption to aiiothcr, the second mortgagee shall 

not b.: afleeted with the bond, for it is but a personal 
charge upon the mortgagor (o). 


(fl) «rc. Coleman v. fVinch, 
1 P Wwa r.'a. Hhutlleivorth v. Lay- 
wick, 1 Cern. 34.'?. Fowls v. Corbett, 
S -dtk. 556. Trou'^hton v. Troughton, 
1 V.-z. 87. Holmes v. liunce, 3 Jit/c, 
60. Loivthiah v. Ifassel, 3 Bro. Ch. 
Rep. 162. From these, cases, it ap> 


lears, that the mortgagee may tael? 
lis bond against the mortgagor, his 
leir, or beneficial devisee, but not 
against creditors, trustees for credit¬ 
ors, or other persons entitled by a val¬ 
uable consideration. 


8. ANONYMOUS. 

SaliSulis* A BILL was exhibited against husband and wife, for 
will- al) iicd by matters chiefly concerning the wife; they both put in their 
answer, and thew the husband died; this is an abatement 
of the cause, so that the plainlifT shall not proceed upon 
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A bill of revivor, for the widow shall not be compelled to 
abide by the answer of her husband made for her, or which 
he made whilst she was sub prolestate viri, but she may abide 
by it if she will, and if she doth, the plaintiff may proceed, 
and the decree shall biikd her. 


ll. ANONYMOUS. [ 85 ] 

A BILL was exhibited to discover a title, and whether Purchnsefora 
there wjjs an equity of redemption: the defendant answer- valuable mnud- 
cd, that;, be was a purchaser for a valuable consideration, „oiicc of any in- 
and absolutely bought the estate of such a person, and had enmbrance,» 
no notice of any title; and this was adjudged a good plea. 

See Ilardrcs 510. 


10. DARRIS S CASE, 

A MAN contracted for the purchase of lands, but be- Contract for a 
fore the conveyance ivas made he died, having devised the i'^tonT^u. 
land, S/c. Ef per Curiam, the devise ih good, because the vcyance ma«io, 
vendor, after the contract, stood trustee for the vendee. 

for tlic‘vondre. Vide Uiib, Ch. i243. Ld. Pembroke v. Boden, Ch. Rep. 115. Powell on Con- 
tracts, 2 vol. 8S. 


CHURCH AND CHURCHWAR¬ 
DENS. 


1. IN a prohibition it was ruled, That the plaintiff can- Scats in Uir 
not entitle himself to a seat in navi ecclesiee by prescription 
generally, without shewing some special matter, as repair- i Lev. ri. • 
ing, Sfc, otherwise if it be an isle, but if he entitle himself * Wilson 326- 
to a seat in navi eeclcsm generally, he must give repairing in 
evidence, but an isle may be upon the land of a private 

person. 

2. In trespass for breaking and cutting in pieces his Noy los. 
pew, and taking it away; the defendants pleaded, that 

they were churmwardens, and that the plaintiff had built 
it in the church without licence, per quad, Et per 
Curiam, the trespass is confessed, for though they may 
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Noy 104. 

Dwy’scBStf. 


[ 86 ] 

Kw 133. Sip 
W. Hall’s CHSC. 


Burials. Noy 
145. 


Ncy KM. 


SLutw. Custom 
to pay for bap¬ 
tism and burials, 
triable at law. 
'Cap. 13. 


S Lutw. Custom 
to pay money for 
mariying, tria¬ 
ble at laa*. 


' Church and Churchwardens. 

remove llic seat, they cannot cut the limber and materiah 
into pieces. 

3. If one and his ancestors have, time out of mind, re¬ 

paired an isle in ft church,'and sate there with his family, 
and bulled there, it is good evidence that the seat is proper 
and peculiar to him, but then he must repair it at his own 
charge, and not with the help of the parish, for if he doth 
not, the ordinary may appoint who shall sit there. * 

4. The chief scat in the chancel belongs to the im¬ 

propriator of common right; and by consequence to the 
farmer of the impropriate tithes, but by prescription it 
may belong to another. • 

5. The church book for burials and christenings be¬ 
gan in the thirtieth year of H, 8. at the instance of Lord 
Crommelh 

6. The ordinary and churchwardens cannot license 
one to bury in the church, but it ought to be by the par¬ 
son, because the freehold is in him. 


7. ANDERSON WALKER. 

ALL offerings which are due to the vicar for saefaments 
marriages, and burials, and payable to him by the laws and 
customs of the realm, arc confirmed by the statute *2 Ed. 6. 
but then such custom must be tried in the temporal courts; 
therefore, where the curate of Bridlington libelled against 
T, S. for not paying a shilling for baptizing his child, set¬ 
ting forth in his libel a custom in the said parish fur every 
parent so to do, if-c.; the defendant suggested for a prohi¬ 
bition, tliat by law no man ought to pay for baptizing his 
child, against his will, that customs and prescription^ 
were properly triable at law, and that the curate, S/c. had 
libelled against him, Sire, setting forth the custom as afore-* 
said, and a prohibition was granted. 


• 8. THOMPSON V. DAVENPORT. 

SO where the plaintiff libelled against the defendant, 
setting forth a custom in the parish of Elington in Derby- 
shire, that every woman, who is a parishioner, and dwell- 
eth there, and marrying with a license, their husbands at the 
time of the marriage, or soon after, shall pay to the vicar 
5s. as an accustomed fee, and so brings his case within that 
custom; the defendant suggested for a prohibition, that all 
customs are triable at common law,and that the plaintiff had 
libelled against him, setting forth the custom as aforesaid, 
4'c. and a prohibition was granted. 
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9. PARKER z». CLERKE. 

THE clerk of a parish libelled against the churchwar- Mod. asi- 
dens, for so mucli money due to him by nislom every year, ritual'MurtSSk 
and to be levied by them on the respective inhab'tants in not an original 
the said parish, and after sentence in the spiritual court, to 

the defendants suggested for a prohibition, that there was move for a pro- 
Bo such custom as the plaiutifT had set forth in his libel; 
it was objected, against granting the prohibition, that it 
was now too late, because it was after sentence, especially 
since the custom was not denied; for if it had, and that 
court hiid proceeded, then, and not before, it had been 
proper lo move for a proiiibition. Rut per HoH^ Ch. Just, 
it is never too late to move Jl. R. f<»r a prohibition, where 
the spiritual court had no ori^iml jnrisdtdion («), as they 
had not in this case (6), because a clerk of a parish is nei¬ 
ther a spiritual person, nor is this duly in d^'inand spiritunf 
for it is founded on a cusloiut and by consequence triable ” 
at law; and therefore the clerks may have an action on 
the case against the churchwardens, for neglecting to 
make a rate, and to levy it, or if it had been levied, and 
not paid by them to the plainti/T. 

(a) Vtdeac.Q CowpA24, (b) Videac. Doug.G^O, 5Mod.Q3S. 

3 T. R. 3. 2 Inst. 602 . 1 Ld. Uaym. 703 . 


10. THE CHURCHWARDENS OF ST. BARTHO¬ 
LOMEW’S CASE. 

[Mich. 12 Will. 3. B.R.] 

ONE Fishbume left 2S 1. per annum for the maintenance 
of a weekly lecturer, and appointed, that the lecturer liLuLa^foclu- 
should be chosen by the parishioners, and to preach on ‘y; tiiej 
any day in every week as they should like best. The pa- to 

rishioners fixed on Thursday^ and chose a lecturer every thi place, 
year; and now Mr. Tnrton being lecturer, and the parish * **• 

having chosen Mr. Rainer, the other would not submit to 
the choice, whereupon the churchwardens shut Tnrton out 
of the church; afterwards the Bishop of London determin¬ 
ed ih his favour, and granted an inhibition and monition for 
that purpose. And per Holt, Ch. Just, a prohibition was 
granted to try the right; it is true, a man cannot be a 
lecturer without a license from the bishop or archbis/upf but 
their power is only as to the qualification and fitness of the 
person, and not as to the right of the lectureship, and the 
Ecclesiastical Court may punish the churchwardens, if 
they will not open the church to the person, or to any one 
acting under him, but not if fhey refuse to open it to any 
other. 
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n. THE QUEEN GUISE. 


[Mich. 2 Annec. 2 Ld. Raym. 1008. S. C.]] 


6 Mod. 89. Ke< 
turn of 9 man¬ 
damus, that the 
charchwartiens 
urerp notclcbite 
clccli, wiliiniit 
saying ii^c cn- 
rum aliijuis, not 
good. Ktra. 
1045. V ide 
2 Salk. 413. 


A M/IJVIMMUS was granted to swear two dehite electi 
chttrehzoardetis of, I'ho return was, that they were not 
duly elected, but did not say, 7icc alufuis cumm, and for 
that reason it was quashed, tor he who makes the return 
must comply with the writ as Tar as he can, and if one of 
the two is duly elected, as where the parish claims aright 
to choose one churchwarden, and tlje parson anothei, they 
ought to swear one, and to return the special matter as to 
the other; that if the parishioners have only a ; ig!»t to 
choose one, and they choose two, the electirn’s '-’oid: but 
if two are. chosen by the parish by equal voices, when they 
ought to choose but one, in such rase they caJinoi tell 
which to .swear into the office, but then they may return 
all this special matter; so if the parishioners arc to ^•h(>^s(^ 
and present them to the parson who is to chouse oim: of 
them, :ind they both bring a mandamus, that matter may 
be returned, for they cannot tell which to swear. 


li. BRITTON ». STANDISIT. 


Mnd. Ca«*s 182. 
I Salk. 166. S.C. 
A parisiiioiicr is 
not bound to 
comi* to his own 
parish church, it 
he goes to any 
other. 


• 1 Eli*, cap. 2. 
par. 14. 1.IIIW. 
8, 143, 1S4,227. 
Spar. 78. 
t 3 Jac. l.cap.4. 
par. 27. S^lm. 
I'nncil. 1 Part 
193. 2 Part 141. 
1 And. 138. 

V Uro. 480. 


[Trill. S Annfe.] 

STAJVDISII, the parson of H, libelled against Bnllonf 
for not coming to bis parish church on Sundui/s, and for 
not receiving the sacramcnl at Easter: the plainlifl' sug¬ 
gested for a prohibition, that the bounds of parishes and 
the constructions of statutes belonged to the Jurisdiction 
of the temporal courts, Jirc. The question was, Whether a 
parishioner is bound by law to come to his own parish 
church, or whether he is excused if he go to some other 
church, as it appeared the plaintiff did? It was insisted 
against the prohibition, that by the statute * 1 Eliz, 
every, parishioner is obliged to come to his parish church, 
which riatutc is still in force, and not altered by any 
subsequent act, but only by the act of toleration in re¬ 
spect to dissenters; on the other side it was .admicted, 
that the words of the statute 1 Eliz, arc, that every pa¬ 
rishioner shall repair to his parish church, but that those 
words were corrected or explained by some subsequent 
statutes; as for instance, by the statute t 3 /ac. by which 
every parishioner is required to repair to his parish church, 
or to some other church; it is likewise corrected by the act 
of tolercUion, Holt, Ch. Just, parishes were instituted for 
the ease and benefit of the pcoplct and not of the parson: 



Church and Churchwardens. jqs 

and if every parishioner is obliged to go to his parish 
church, then the gentlemen of Gray's-lnn and Lincoln's- 
Inn must no longer repair to their respective cliapcls, hut 
to their parish churches, otherwise they may be compelled 
so to do by ecclesiastical censures. But per Poxoclt^ [ ] 

Just. The spiri,tual courts have always exercised this juris¬ 
diction, and ailcr so long usage, it ought not now to be 
questioned; and as fcr the gentlemen nf Gray's-Inn and 
LincoMs-Inn, they have likewise used to repair to their 
chapels, and therefore may be exempted from coming to 
their parish churches, and this by virtue of an usage 
against ugage: ndw the reason why parishioners must come 
to their pariah churches is not (as hath been observed) for the 
benetit of the parson, or that he may have lys ollerings, hut 
beraiisc he having charged himself with the cure of their 
souls, he may be enabled to take care of that charge. But 
at another day. Holt, Ch. Just, held, that if a man repaired 2 Roll* Rep. 
to any other chapel, it would be a good excuse for Ids not 
coming to his parish church, but then he must plead it; ’ ■ »' 
he likewise held, that if Britton the plaintiff in this prohi¬ 
bition was a professed churchman, and his conscience 
would permit him sometimes to go to the meeting*^ of 
dissenters, that the act*of toleration would not excuse him 
for not coming to church, for that act was not made to give 
ease to such people; so a rule was made for a prohihition, 
and that the plaintiff should declare on it, that the matter 
mighl come judicially before the Court. 




13. HARMAN r. RENEW. 

[Trin. 7 Will. S. B. R.] 

•IN this case, which see in 1 Salk., it was held, That at t Saik. lo: or 
common law two churches might be united by the con- 
currence of the patron, parson, and ordinary; it was fiir- * 

Iher held, that though in such case there is but one par¬ 
son to both churches, yet the two clnirchos remain, and 
the two patronages, and the two parishes. But where 
they are united by act of parliament, as in the principal case, 
the parish of St. Mary Bolhaw was per statute 22 Cur. 2. 22 z. 
united to the parish of Si. Sioilhin, and the question arising, 
whether after such union the parishioners of St. Mary 
Bothaw should contribute towards the repair of the parish 
church of St. Sxoithin, it was adjudged, that they should; 
because where two parishes Kre united by act of parlia¬ 
ment, one of those two parishes is extinct, and both patrons 
present but as to one church, though it is altcrnis vicibus, 

Salkelo, Vol. 111 . 13 
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Citation. 


14. KING V. RICE. 

[1 Ld. Rfijm. 1S8. S. C.] 

r * 

5 Mod. 325. IN ^jondon both the churchwardens are chosen by the 
howdioseli^iji"*’ pj'fishioners; in other places the parson appoints one, and 
Loudon, or else- the parish the other (a). Per consuetudinefn Ar^lies, they 
'Where. m«0 g^orn and admitted by the archdeacon^ and though they 

are unfit, he cannot refuse them (6). * 

(a) Of common right; this is the custom it may be otherwise, SOro. 532. 
mode of election, fi^r. 1246.; but by (b) Tide ac, 1 8qUc, 16& 




CITATION. 


I. THE BISHOP OF ST. DAVID’S CABE. 

10 Will. S. B. R. See 1 Bum. Eccl. Law. Title Citation.^ 

THE bishop of St, David's was sued before the archbishop 
of Ckniterbury for simony, and was cited to answer at Lam- 
bethj and not at the Arches^ and it was to appear there be¬ 
fore the archbishop himself, and not before his chancellor or 
vicar-general^ and for these reasons he moved for a prohi¬ 
bition ; but the Court denied it, because the archbishop hath 
a provincial power over all the bisheps of his province, and 
may hold his court where he will, either at the Arches .or 
elsewhere; and he may likewise convene the party before 
himself, and judge himself, and so may any other bishep, 
for the power of a chancellor or vicar-general is only a 
delegated power |n ease of the bishop. 

2. MACHIN V, MOULTON. 

[Hill. 11 Will. 3. B. R. 1 Ld. Raykn. 452. S.C. 2 Salk. 

549. S. C.] 

For subtracting' MOULTON was parsoh of S. in the diocese of 
6h within which parish Machin had lands, but lived in 

tilc iiiocusR* Lincoln in another diocese, and now coming to York, 
^viu ie sub- Moulton sued him in the spiritual court there, for suhtrao 

Iractcd. ’ 


5 Mod. <1.33. ' 
Archbishop hath 
a proviiu‘i.il 
po^tl'r over all 
the bishops of 
hia province. 
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Colour^ kc . 

tion oftitheSi and it was insisted against the parson, that 
this was a citing him out of his diocese; at first the Court 
held. That the residency of the party draws the cause to 
the dMcese where he lives^ in transitory paatters, but not 
in local; as for instance, an executor must be suedfrir a le¬ 
gacy where the will was proved, and not where he lives: 

But afterwards this case was ruled to stand upon u single 

reason; for whatever the law might be in other instances, 

yet in the case of* tithes^ the statute 32 H, 8. expressly •SLcr. S6. 

enacts, that the party subtracting them shall appear before 

the ordinary of the diocese where they were subtracted, 

and thereTore a sousultation was granted in this case. 


COLOUR. See Pleas 6. 


COMMITMENT. 


I. ELDERTON’S CASE. 

• [Mich. 2 Annee, 2 Ld. Raym. 978. S. C.] 

* ELDERTOJV was committed by llie Board of Green MmI. Cases 73. 
Cloth, for executing u fi, fa, in Whitehall, and upon the re- 

turn of a habeas coraits it wiis argued to be lawful, and not at vikgc where Ac 

all prejudicial to the privilege of the palaa, and that tliey 

had no power to commit for breach of the peace, having an. ** 

power only over the queen’s family, for the government of 

the menial servants, and that the privilege of Whitehall wp. 12 . 

was by the statute t 28 //. 8. 

JVbrthey, attorney-general, on the other side argued, 
that there is a standing commission of the peace for the 
verge and palace, and that the officers of the Green Cloth r no i 

are always commissioners; and that the statute 28 H. 8 . L J 

did not create the privileges of a palace, j)ut only ascer¬ 
tained the boundaries thereof, for the queen may declare 
any house to be her palace without the parliament; and 
such declaration being made under the great seal, it after* 
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Commitment. 

wards continue.s a palace, though the queen doth not re- 
6idu there. 

Poicelli Just. The privilege of the palace is by common 
law, and that in respect of the king's presence: Breaking 
the Kixcliecpier hath been held to be burglary, though 
none of the king’s money was there; and one Jones had 
his hand cul off for a murder committed by him in the 
lower, and was afterwards executed. » 

Jloll, Ch. Just, doubled the case of burglary in breaking 
the Exchequer, ^c., and denied Joneses case, because the 
siime fact cannot be a misprision and a murder, for the one 
will extinguish the other; he said, that it was true, his 
hand was cut off, but it was without any mauinir of au- 
tlioril), for he had seen the *roll, and there was no judg¬ 
ment for it; he "was of opinion, that where the queen was 
totally absent, and neither present by herself or by any of 
her (l(iinc.«lics or family, the place htith no privilege; but 
it is otherwise where it was only a personal absence fora 
little time: The queen at this time was at Winrkor; now 
wiiilst she was there, suppose a murder had been commit- 
l(‘il in IVhilehull, shall the fact be tried before the Lord 
SlLicurd/ and he held that it should not. 


2 . CLERKM’S CASE, 

[S. C. 1 Salk. S49.] 

THE return of a habeas corpus was. That there was a 
custom in Loivlon, that if a man chosen of the livery of 
ail} company should refuse to take upon him the office, 
that the mayor and aldermen might commit sucii person 
1 until he should declare tliat he would take upon him 
the olllcc, and that Cierke was chosen a liveryman of tl^c 
company of Vhdners, and refused to hold the office, and 
thereupon he was committed by a warrant in writing, 
(S-r. until he should declare, 8/c,; it was objected, that 
this return tvas ill, because it doth not set forth to whom 
he should declare his consent; besides, it was an insignili> 
canJL custom, to commit until he should declare, because 
afler such declaration he might still refuse to hold the 
office; they might impose a fine to be levied by distress, 
but they cannot commit; it is true, a custom to commit 
until he should take upon him the office of an alderman is 
good, because it is an office for administration of justice, 
but a liveryman is not such an office: Another objection 
against the return was, that the w'arrant of commitment 
should have bet^n returned in hoc verba: But per Curiam, 
this commitment being by a court of record, the warrant 
need not be returned in hac verba, as it ought if it had 
been extrajudicial commitment: But the chief objection 



Common, 
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was, that there was a custom returned for the major and 
aldermen to commit to the sheriffs of London^ or any 
other officer; and the return was, that he was committed 
ctistodvB mece^ without saying htf was sheriff of Ijondon^ or 
any other officer attending the court; and for this^reason 
it was adjudged insufficient. 


3. THE KING WRIGHT. 

THE justices of peace committed T. S, for a forcible 
entry, and G. H. was indicted for suffering him to escape; 
upon not guilty pleaded, the defendant was found guilty, 
and afterwards he brought a writ of crrpr, for that it did 
not set forth how this commitment was made, (viz») whether 
upon view of the force by the justices, or upon an indict< 
ment found; neither is it set forth, that debito modo commis- 
sus fuit: Sed per Curiam., It is only an indticemenl to the 
offence laid in the indictment; besides, after a verdict it 
shall be intended that the commitment was legal. 


COMMON. 


1 . HE who hath common appendant or appurtenant can 
]icecp but a number of cuttle propoflionablc to his land, for 
};ie can common with no more than the land to which his 
common belongcth is able to maintain. 

3. One cannot prescribe to have sole common of pasture, 
excluding the lord, but a man may prescribe to have so^am 
pasturam omni anno omni tempore anni,for this is not com¬ 
mon but pasture, and the lord is not excluded from the whole 
profits, for he has the trees Sf mines. • 

3. And such a prescription is good, without alleging le- 
vanep and comhancy, but it is otherwise in case of common, 
for that ought to be of such cattle as are levant and cou- 
charU upon this tenement, because the levancy, Sfc. is the 
measure of the profit in the common. 

4. One who hath solam pasturam may license another to 

put in his cattle. • 

5. And so may one who hath common in gross for a cer* 
tain number, because such a common is neither appendant, 
nor a common in gross sans nombre. 


1 Vent. 169. 
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cedent. 


1 Vent. ir7. 
214. 


Condition. 

6 . So where a man hath solam pasluram^ he may license 
anotiier pro Aac vice to depasture his cattle, but not for any 
time certain, for that would amount to a lease of a thing 
(which lies in grant) and Without deed. 

7. A common appurtemnl to a messuage and lands may 
be aliened, if it is for a certain number of beasts, otherwise 
where it is a common appurtenant for all beasts l&oarU and 
couchant on the land. 

8 . One commoner cannot distrain the beasts of another 

commoner depasturing in the common, but he may the 
beasts of a stranger, because he had no pretence of any 
right. . 


9. WOOLSTON SLATER. 

IN replevin, the defendant avowed for damage-feasant 
on his common; and upon a demurrer to this avowry it 
was adjudged not good, because he did not sliew some 
particular damage to himself, or that he could not have his 
common in tarn amplo modo qm dehuil S/ consuevit; for a 
commoner cannot justify to distrain the beast of a stran¬ 
ger, without shewing how he is damnified in his cemmon. 


CONDITION. 


1 . THE condition of a bond is always to be taken and 
construed in favour of the obligor, because it is the words 
and concession of the obligee; and wherever any sense 
can be collected out of the words, it shall never he con¬ 
strued to be insensible, because it is to save a forfeiture. 

2 v Where a man is bound in a bond with a condition 
not to trade^ both bond and condition arc void; but if he 
was bound not to trade in a particular place, it is good. 

3. These diversities were taken by Holt, Ch. Just, ss. 
Where in executory contracts the agreement is, that one 
shall do such an act, and for the doing thereof the other 
shall pay so much money; there the doing the act is a 
condition precedenj to the payment of the money, and the 
party shdl not be compelled to pay till the act is done. 


Consideration. 
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4 . Where a day is appointed for the payment of money, 
which day happens before the thing contracted for can be 
performed, there an action may be brought for the money 
before the thing is done, because here it* appears, that the 
party relied upon this remedy, and never intended to 
make the performance of the thing a condition precedent, 

5. Where a certain day of payment is appointed, which 
is to enure at a tiino subsequent to the performance of the 
act, which by the contract the party had agreed to do, 
there performance must be averred, and so is Joms 218. to 
be undeiistood;^and some other books contrary to this are 
not law; for every man’s bargain ought to be performed 
as he intended it; and where a man relies upon his rem* 
cdy, it is but just th<at he should stand t« his agreement; 
so, on the contrary, there is no reason he should be com* 
pelled to trust when he did not intend it. 

6 . And therefore where two agree, that one shall have 
his horse, and the other shall pay so much money; no ac¬ 
tion lies for the money till the horse is delivered. 


7. PAGE HEYWARD. 
fTrin. 3 Annse.^ 

ADJUDGED, That where he who is to perform a con¬ 
dition is only in nature of a trustee or instrument, there a 
temporary disability is absolute and for ever; but, where 
the performance is for his own advantage, it is otherwise, 
for the disability may be removed, and tlien he may per¬ 
form the condition. 

• 


CONSIDERATION. 


1 . THE defendant promised, that in consideration the 
plaintiff would pay the money due to him on bond on such 
a day, that he would deliver up the bond; adjudged a 
good consideration, because now he might liave the money 
without putting the bond in suit. 

2 . A surety having paid the debt of his principal, who 
was dead, told his executor that be had paid the money, 


1 Vent. 147. 

1 Sauiid. 319. 


Dyer 76. contra. 
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Consideration. 


Vide 3 Bar. 
1671. 
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who thereupon promised to repay him, if he would forbear 
till such a day; adjudged a good consideration, for the ex* 
ccutor was liable in equity, though not at law without a 
promis,e. 

3. A promise upon a consideration executed or past, 
unless it is grounded upon a precedent request, is not good, 
but where it was made upon request, the subsequent pro¬ 
mise relating to it shall prevail; as for instance, if a pro¬ 
mise is made at the time of the request, for there the con¬ 
sideration is meritorious: thus a promise to pay 10/. for 
that W, R, was bail for my servant, is not goi^; but a 
promise to pay 10/. for that he was bail at my request for 
him, is good {a). 

4. A promise grounded on a consideration executory., or 
which continues, is good, tliough the consideration was 
without request; as for instance, for that you married my 
daughter, I promise to give you 100/. good, or for that 1 
owe you 20/. lent to me, 1 promise to p<*iy you on such a 
day, this is good, for the debt continuing, the considera¬ 
tion must continue. 

5. Bui; where the plaintilT declared, that in consider¬ 
ation he Would discharge the defendant from 32/. due 
from him to W, R. his master, he (the defendant) plhmised 
to lay out 40/. in repairing the plaintiff’s barge; this was 
held void, and the consideration illegal, for the plaintiff 
caimot discharge a debt due to his master. 


(a) If, in consideration of a thing dum pactum, and void. But if 1 were 
already done without my request, not under a moral obligation to do a thing, 
for my benefit, and where 1 was under and another docs it without my re- 
no moral obligation to do it, I promise quest, and I afterwards promise to 
to pay the money, the promise is nu- pay, that is good. BuU. JV*. R, 147. 


G, THORNBURGH ». WHITACRE. 

[S.,C. 1 Ld. Raym. 1164.3 

Mod.Cascs, 305 . ASSUMPSIT in consideration of half-a-crown by him 
1 Lev.in. s. i*. given to the defendant, be promised to give him (the 
iSKfnrt^d, Plaintiff’) ftoo grains of rye on Monday following, and so on 
yet Injury m-iy every Monday double, by progression, for one year: The 
give reasonable defendant pleaded non assumpsit, and upon a motion to 
amages. ^ denied; for per Curiam, though it 

amounts to a great quantity, yet the jury will consider the 
folly of the dei^dant, and give reasonable damages (6). 

(ft) Vide 1 Ventr» 65,267. 
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CONSPIRACY. 


, 1. WHEN conspiracy is the gist of the action, if one 
be acquitted, the othtr cannot be found guilty; but where 
the gist of the action is upon another matter, and the con¬ 
spiracy/ is only laid by way of aggremation^ if one be ac¬ 
quitted, (ne'oth^r may be found guilty: But in both cases, 
if one be found guilty, and the other dies or doth not come 
in, judgment may be given against him who was found 
guilty. • 

2. Where a man is falsely and maliciously indicted of 
any crime, which may prejudice his fame or reputation, 
he may have an action for tlic conspiracy. 

3. And so he may, though the onence for which he was 
indicted doth not import slander, but endanger his liberty, 
(f. e.) where it is such for which he may be imprisoned. 

4. And so he may, if the indictment is only injurious 
to his property, in putting him to a needless expense in 
defending himself ' 

the 
per 

found guilty, which cannot be in a writ of conspiracy. 

6. Where there is a malicious indictment in prejudice 
of the fame and reputation of another, though the indict¬ 
ment is erroneous, or an ignoramus is found, yet an action 
will lie, for the mischief arises by the slander; but it is 
otherwise where the indictment is'for a trespass, or for a 
riot, because in such cases the defendant is indicted in re¬ 
spect of an injury to his purse, which cannot be where it 
is erroneous, or an ignoramus found. 

7. Action on the case for causing and rourtcioiisly pro¬ 
curing him to be indicted for a riot, by reason whereof he 
was put to great charge in defending il, good, for he was 
damnitied in his property, and that out of malice^ but in 
such case the plaintiff must prove express malice in the de- 
feixhmt, and not only that he (the plaintiff) was innocent. 

A'bta, Most of these points were atijudged in the case of 
Savill and Roberts. Quod vid. 1 Salk. 14. 


1 Vent. Tlioe 
die*! ease. 

1 Wiiaon 210. 
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CONSTABLE. 



a 

1. CHARLEY PARISH’S CASE. 

[9 Will. S. B. R. 1 Salk. 175. & C.] 

THE village of Charl^ having no constable^ the justices 
by order of sessions appointed one: But perHoltS^*5, where 
there is no leel the constable ought to be chosen inthe tmn 
out of which the leet was derived; it is true, the justices 
have exercised* this power, and rather than to deprive 
them of it, this Court will intend, they have sufficient 
authority by some act of parliament, and therefore if a 
tomn be erected they may nominate and appoint a consta¬ 
ble ; but Charley having no constable, it is no vill but a 
hamlet, for a vill and a constable are reciprocal: And, as 
to the authority of a constable out of his parish, he held, 
that if a warrant is directed to n constable % name, he may 
execute it at any place in the courjiy, though he, is not 
compellable to do it out of his parish: But if it is directed 
to all constables generally, in such case it is to be taken re¬ 
spectively,and no constable can execute it out of his parish. 

3. When the county was first divided into hundreds, a 
constable, or conservator pads, was anointed in every hun¬ 
dred, and this was in aid of the shcrill, who was the general 
conserveUor pads through the whole county; and so also in 
assistance of the constables who had the whole hundred, 
petty constables came at last to be appointed in every town. 

3. At first both the constable and petty constable were 
appointed by the sheriff in his ttyum, and there they wer^ 
sworn, but now they are commonly appointed at the court 
leet, and, in default thereof by the sessions. 

4. And as to his authority out of his parish: Per Holt, 
Ch. Just. If a warrant is directed to such a constable by 
his name, he may execute it in any place in the county, 
though'he is not compellable so to do, or to do it out of 
his parish; but if the warrant is directed to all copsta- 
bles in general, then it is to be taken respectively, and in 
such case a constable cannot execute it out of his parish. 
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COPYHOLD. 


• 

1. FISHER ®. NICHOLLS. 

[Hill. 12 Will. 3. B. R.] 

IN this case, Holt, Ch. Just, held, that copyhold estates 
are subject to,the rules of law, and will not pass hy 
such words in a conveyance as are improper to pass other 
estates, unless there is a custom for that purpose, for that 
may and often doth distinguish them; thus .by custom in 
some manors * a grant to B., and C., shall be construed 
as a gift to A, for life, remainder to B. for life, remainder 
to C. for life. 


2. PAGE V. SMITH. 

[Mich. 8 Will. 3.] 

« I 

IN this case, per Holt, Chief Justice, whatever may pass 
by deed without surrender, though it may he necessary to 
enrol the deed, is no copyhold; likewise whatsoever may 
pass by surrender! secundum coHsuetudtnem mamiii, without 
saying, ad voluntatem domini, is no copyhold. 

3. Adjudged, that where a copyhold is forfeited, the 
lord may grant it without a seisure, for the forfeiture is a 
determination of the will of the party, and the lord is in as 
of his reverson. 

» 4. A. dominus pro tempore hahens titulum, dispenses with 
•the forfeiture by admittirtg a copyholder who hath forfeited, 
and that not only as to himself but also to him in rever¬ 
sion, for his grant and admittance amounts to an entry for 
the forfeiture and new grant. 

5. But an admittance by a lord wlio hath no title, but 
is a disseisor, cannot purge the forfeiture. Md, 

6. A covenant to surrender copyhold-lands to W, R., 
the; covenantor surrendered to two copyholders out of 
court, to the use of W, R»; adjudged this is a good per¬ 
formance of the covenant, fhr this is a good surrender. 


FewtetDevise 10. 
Copyhold estate! 
aresnbjecttothe 
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CORONER. 


1, HPi is chosen by the county, and therefore his office 
doth not determine by the demise of the king. 

Fie cannot take an inquisition but upon view of the 
body^ tnereiorc where one drowns himself, and the body 
cannot be f.niiid, the inquisition must be tajeen bjivcoininis- 
sioii or l»y j jstices of peace, or justices of assize may make 
inquisition without a commission, and such inquisitions are 
traversabi‘% thoUigii an inqu’sition taken before a coroner 
i.s not as hath i-'en sometimes held; but anciently it was 
traiersable in all cases, but where it was fugam fecit, and 
so it i.>< new. 

3. Therefore where a coroner’s inquest found fV. R, 
fel\, dc his eritcutois woro mliiiitted to traverse it, but 
the innuest was quashed for the omiEsion of the word 
innrdravit, 

4. A co’’oncr’s inquest super visum corporis, found that 
W. R, felo>i,icH seipsvm in rivum misit fy in vivo fradicto 
seip'^nni i i >ergit, sic seipsurn murdravil, this was quashed, 
for emngn is to rise out, and not to sink down in the wa- 
tei; »!•(] the going into the river is no felony, nor felonious, 
but It is <lie drow.ling that makes it felony; therefore the 
concludon, ^ sic scipsum murdravil, without the premises, 
is naught; for it is not sufficient to hud a man murdered 
himselt^ without shewing how. 

b, A coroner’s in(]uest may be set aside for a misbehu' 
zaourofhim in hlsoffice,*and a melius inquircmlumhy E. 
as supreme coroner, or B, R, may issue out a commission^ 
or justices of operand terminer may inquire, but there can¬ 
not be nmclius inquirendum to the coroner. 

6. Upon an ejectment and trial for a murder, deposi¬ 
tions taken before the coroner may be given in evidence, if 
the witnesses are dead. 

7. He must write down the effect of the evidence given, 
and certify it to the ju.stices of gaol-delivcry, and bind over 
the witnesses to appear. 
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CORPORATION. 


1. ANONYMOUS. 

PER Holty Ch. Just. A corporation is an cm civile, a whatis aeoi- 
corptts politieum, a personapob'lica, a collegium, an universitas, 
n jus hfAmdi Sf agendi; some are constituted for public 
and othcfs for private charities; the former are not sub¬ 
ject to ahy founder, or particular statutes, but to the gen¬ 
eral laws and statutes of the realm, by which they arc 
maint iincd and supported; but private charities are sub¬ 
ject to the rules and ordinances of the founder, who by 
law is visitor, unless he appoint another. 


2. ANONYMOUS. 

[Mich. 10 Will. 3. C. B.] 

A CORPORATION, per !ZVe6?/, Ch. Just, and Poieell, Corporation by 
Just, if by prescription, may have several names; but if by 
charter, it is otherwise, for in such case it cannot have ukntrH, but if by 
several names at the same time and to the same purpose; ciw^ritcan 
for if a new charter is granted, and by a new name, the name!’”ser 
old one is gone; as in the case of baptism by one name, iiardrcs405, 
and confirmation by another, but such corporation may 
have several names to several purposes; for it may be cre¬ 
ated per nomen D. to take and to grant, and per nomen F. 
to sue and be sued. 


3. COLLEGE OF PHYSICIANS p. SALMON. 

[Trin. IS Will. 3. B. R. 1 Ld. Raym. 680. S. C.j 

IN this case it was held by Holt, Ch. J ust. that where 5 Mod. 327. 
my Lord CoAre sa^s, a corporation must have a name, it 2 Saik. 4si.s. c. 
must be understood, either as expressed in the patent, or muXiiave a 
implied in the nature of the thing; as if the king should name, eithere*- 
incorporatc the inhabitants of DrUe, and give them power 
to choose a mayor; in this case, though there is no name 1 3alk. I9i. 
of incorporation in the patent, yet it would be a good in¬ 
corporation, and the name would be mayor and common- ^ 103 J 
alty; so the city of JVortpich was incorporated by a grant of 
IL 4. by the name of mayor and sheriff?, and they are 
called, mayor, sheriffs, and commonalty. 
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Corporation'. 


iSalk. 19^2. 
Where a corpo¬ 
ration may do an 
act on reconl, 
-wiUiout their 
common seal. 


fTr>w a dean and 
chapter may 
lease. 1 Leon. 
.*107. 1 Inst. 3. 
a. contra. 

S InM. 666. 


4. THE MAYOR OF THETFORD’S CASE, 

Annse.3 

• 

A JiiAJVDAMUS being returned without the common sealt 
and without the hand of the mayor; and it being moved, 
that though it was returned in the name of the corporation, 
yet it was no corporate act to charge the corporation, 
without their common seal, nor the mayor without his hand, 
and therefore one or both ought to be done; whereupon 
the Court ordered precedents to be searched, and it ap¬ 
peared that there were many without the ^mmorrseal, and 
without the mayor svhscrilnng his name; and it was held 
by Holt, Ch. Just, to whom the Court agreed, that a cor¬ 
poration may do an act on record without their common 
seal; that this is the case of the city of London every year, 
who make an attorney yearly in this court by warrant of at¬ 
torney, without sealing or signing it, and the reason is, be¬ 
cause they arc estopped by the record to say, that it is not 
their act; and therefore, if an action should be brought 
against the corporation for a false return, they are estop¬ 
ped to say, that it is not their return, for it is responsio ma- 
joris, ^c. upon record; and as to the hand of the mayor, it 
is a sufficient evidence to charge him, that the mdiikamus 
was delivered to him, and that it hath his return, and it is 
incumbent upon him to shew the contrary; for the mayor 
or any other magistrate of the corporation, who caused or 
procured the return, arc chargeable in their private capa¬ 
cities, if it is false. 


5. NEWTON r. TRAVERS. 

[Mich. 8 Will. 3.] 

ADJUDGED, that a dean and chapter, or a zoarden and 
fellotvs of a college, may grant or lease by the name of dean 
and chapter, Sfc, and without shewing their proper names; 
and so they may ^Icad or be impleaded, because in their 
corporate capacity they have no name of baptism, or any- 
other name than that by which they are incorporated; but 
it is otherwise in the case of a parson and vicar, for'thej 
must use their name of baptism. 
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6. ANONYMOUS. 

([Pasch. 13 Will. 3.3 > 

AN action was brought against the East-India Company^ Corpontion not 
who are a coiporation, and the action was for 5000/. and 
several distringash served, but they did not appear; where¬ 
upon the Court was' moved, that they might have exem¬ 
plary issues returned, and a rule was made that the sheriff 
should return good issues, otherwise In bring an artion 
against him for not doing it; but at last he was ordered to 
attend. ■' 

7. Jin information was exhibited against the bailiffs and Corporation not 
hirgesses of Yarmouth^ one of the builitfs (there being two) SKSt bf 
appointed an attorney to appear, but the other would not sw-o without a 
consent, and the Court was moved, that their liberties 
might be seised for want of an appearance: But the bet¬ 
ter opinion was, that upon an information in nature of a 
gw warranto, which is datum est Cnrm inlctligi, and which 
is in nature of a personal action, there cannot be a seisure 
before a summons (i. e.) the liberties cannot be seised upon 
a venire facias, but upon a distringas: but it is otherwise in 
a gw warranto, for there it is summonitus Juit; then it was 
made a question. Whether a warrant of attorney made by 
one of the bailiffs was not sufficient? because the corpo¬ 
ration did not disavow it, but that was not determined. 


COSTS. 


1. THE KING .. SUMMERS. 

[Pasch. 1 Annse. 1 Salk. 53. S. C.] 

THE defendant was indicted for a trespass, and also for Costs taxed a^r 
a riot; and upon not guilty pleaded, it was removed into 
B. by certiorari, and the defendant went before the enngthecosto 
master, who taxed costs; and the Court was moved, that he below, 
might go before the master again, that the prosecutor might L *05 J 

be considered in the costs for bis charges below, the master 
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Costs. 


Exeenton pa? 
no oMts, Vide 
lSalk.907,S14. 
Str.6«2, 

Wnt K. 


Mod. Casei 91, 
181. ISalk.SOG. 
\Vhen husband 
anil wife must 
join in the ac¬ 
tion. 


Vide 1 Salk. 
282 . 


having only taxed costs in respect to the charges -since the 
certiorari; and per Curiam, the master ought not to con¬ 
sider the charges below, but only upon the certiorari; then 
it was moved to'aggravate the fine, but that was denied, 
since the party had been before the master, and if he in¬ 
sisted on it, the Court would set aside the costs already 
taxed. 


2. BIGLAND v. ROBINSON. 
fHai. 8 Will, .-k B. 11.3 , 

ADJUDGED, that where executors sue upon 'any con¬ 
tract of their testator, or for any wrong done to him, they 
shall pay no co^s cither upon a nonsuit or verdict against 
them; so wherever he must sue as executor, ns for in¬ 
stance, he brought an action of debt upon a bond due to 
his testator, the defendant pleaded payment of the money 
to himself, {viz.) to the executor, upon which they were at 
issue, and a verdict against the plaintiff, yet he paid no 
costs; but if he had brought the money into court (a) then 
the plaintiff must proceed at his peril. 

(a) Vide contra Bunh, 44. * 


3. JENKINS & Ur V. PT.OMBE. 

[Hill, a Anna*. B. R.] 

DEBT hy husband and wife as executors of fV. B.'in which 
they declared, (hat the defendant was indebted to them 
as executors for so much,money received by the defmdant for 
them as executors; upon non assumpsit pleadci|d, the cause 
came to be tried, and the plaintiffs were noinuited; and 
in this case several points were resolved by Holt, Ch. Just, 
to which the Court agreed. 

1. Where a man marries a woman, who is an executrix, 
and if before the marriage a stranger receives money due to 
the testator, and he is sued for it, the husband and wife 
mttsl join in the action ^ but where the money is received 
after the marriage, the husband may sue alone. 

2. If the money was received after the marria^, and by 
order or consent of the husband, it is the same thing as if 
the husband had received it himself; it became assets in 
his hands, and the original debtor of the testator is dis¬ 
charged; and if it is paid by his order or appointment to 
a third person, it is a devastavit in the executors, because 
the original debt to the testi^or is paid off, and here is a 
new debtor to the executor, who owed nothing to the 
testator. 
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3. Iirlhc principal case, if the defendant had received 
this money, without the order or consent of the husband, 
in such case he, by bringing this action, had affirmed the 
receipt, and that it was his election, and that he consented 
to make the defendant his debtor, so that the original 
debtor to the testator was thereby discharged. 

4. That though the very bringing an action against 
the defendant shews, that the plaintids consented to make 
liim their debtor, omnis ratihabilio retrotrahilur, S/c. so as 
the plaintids might bring this action in their own name, 
yet the bare bringing the action did not make it assets in 
their hands till*judgmcnt was obtained; and therefore, if 
the plaintiiB fail in their action (as they did in this ease, 
being nonsuit,) the matter is set at large again, and the 
plaiutiii* may sue the original debtor of tde testator, if he 
will. 

5. That executors arc not excused from paying costs- where an ex- 
by the letter of the statute, but by a very favourable con- '-‘ntor shall pay 
struction thereof; as being presumed to have no know- 

ledge of the affairs of their testator, and therefore an exe¬ 
cutor shall pay costs for not going on to trial; and where a 
cause of action arises to the executor himself, for the 
which .he may sue without naming himself executor, he 
shall pay costs; and though he names himself executor, 
and sues us such, yet if the case was so that he migiit have 
sued without naming himself executor, he shall pay costs; 
and (hat in the principal case he might have sued without 
naming himself executor, because the action was brought 
for so much money received by the defendant to his (the plain- 
tifT’s) usi, and by his order, and therefore shall pay costs. 

And per Curiam, an executor may bring trover, as execu¬ 
tor, for a conversion in the time of his testator, and shall 
^ot pay costs, but it is otherwise if the conversion was in 
kis own time; so where a judgment is obtained by the 
testator, and the defendant escapes in the time of the exe¬ 
cutor, for which he brings an action and is nonsuit, he 
shall not pay costs; but it is otherwise if the judgment and 
escape were both in bis own time. • 

If fP. R* is indebted to the testator, and the executor 
accompts with him, he (the executor) may bring atfinsimul 
romputasset; and this is a wm action, which the testator 
himself could not have brought, yet the plaintitf shall not 
pay a)sls because the old debt remains, for it is nut extin¬ 
guished by the accompt, but made certain, so that it is not 
a nem cause of action, but where an executor brought tro¬ 
ver and conversion, and the defendant came to an agree¬ 
ment with him to pay so much for the cofiversion, in such CW] 
ease the plaintiff mall pay costs, because by this agreement 
the original cause of action is extinguished. 

Salkelb, Yol. hi. Id 
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6. TTie Ch, Just, held, that where a plaintiff- sues as 
executor, and could not sue but as such, the thing for 
which the suit is brought is not assets till execution sued 
forth; but where he need not sue as executor, it is not assets 
till judgment, and then it is, for the original debtor is then 
discharged, so that it is a devastavit: This case is reported 
in 1 S(^k, 207., but not so full and so clear as here, and 
in the argument these cases were, cited. Latch. 220 . 
Butt. 78, 79, 214, 220. 3 Lev. 60, 375. 2 Lev. 185. 
1 Vent. 109,119. Jones 170. Hob. 219, 233, 284. 1 Cro. 

29, 36, 175, 229. 


7. ANONYMOUS. 

[Hill. 9 Will. 3.] 

A MOTION was made, that a pauper might pay costs for 
not going on to a trial: Sed per Curiam, he pays no costs 
unless upon a nonsuit, or where the verdict is found against 
him, and then he shall pay costs, or be whipped. See 
stat. 23 H. 8 . cap. 15. 


COVENANT. 


1 Lev. 114, 183. 
Pitt V. Rossel. 


1 Lev. 301. 
Sid. 466. 

2 Saund. 177. 


1 Lev. 78. 


1. IN eovenaid, the plaintiff assigned several breaches 
in ndt repairing; the defendant pleaded non infregit conven~ 
'tiones, and upon demurrer to this plea it was adjudged ill, 
becausa not repairing, and non infregit conventiones are two 
negatives, upon which the issue cannot be joined, but it is 
good after a verdict, for the issue is not immaterial but tn* 
formal only. 

2. Covenant and declares, that W. R. and his wife levied 
a fine of lands sur concessit, to the plaintiff with warranty: 
Per Curiam, an action of covenant will lie upon this war¬ 
ranty as well asvvoucher or warrantia chartes. 

3. Covenant for non-payment of rent, and assigned 
the breach, that the lessee did not pay the rent at any 
of the feast-days on which it ought to be paid during the 


[108] 
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term; this declaration was held good, though general, for 
it may l>e true, that no rent was paid on any of the said 
days. 

4. • The plaintiff conveyed aft office tp the defendant * 155. 

provided, that out of the first profits he pay the plaintiff 
500/.; adjudged, that an action of covenant lies on this 
proviso, for it i^ not by way of condition or defeasance, but 
ifi nature of a covenant to pay the money. 

6. Qyvemnt to pay W. R. 100/., he making him an es- i 
tate inD.; adjudged, that if he tender him a feoffment, S 
and offer to make livery and seisin, ^c. he may bring an 
action fof the money as if he had actually made a title. 

6. ITessee for forty years made an under-lease to W, i Vent. 185. 

JR. for five years, and afterwards made a lease to L. L, 

for forty years, who covenants to repair duranle lermino 
prod, 40 annorum, the under-lessee refused to attorn, yet 
L. L, the lessee fbr forty years must repair, because his 
lease is commenced in point of computation. 

7. Debt upon a bond of covenants, and for breach, as- * 

Jl '7 ernf' ft 1^ fil 

signed, that the defendant had broke the covenants; upon w.3. c. io. 
a demurrer to this declaration, it was held to be ill, because 
it is double; for he ought to have insisted upon one breach 
certaiq, , 


8 . COPLEY V. HEPWORTIl. 

QTrin. S Jac. Rot. £61. B. R.] 

IN an action of covenant upon articles of agreement, Sfc, What are mu. 
wherein the plaintiff covenanted with the defendant fucere 
dimissionem, to him of a mill, paying 20/. rent per annum 
for so many years, and the defendant covenanted to pay 
4hc rent during the term; the plaintiff brought this action 
(pr nonrpayment of rent, in which he set forth, that 
the defendant entered and enjoyed the mill, Sfc, The de¬ 
fendant pleaded, that the plaintiff did not make any lease 
to him; and upon demurrer to this plea it was adjudged, 
that these articles did not amount to p * lease, being on- 
ly a covenant facere dimissionem (a); and Holt, Ch. Just. 

'held, that the making the lease was a matter precedent, and 
that.the plaintiff could not be entitled to the rent till a 
lease was made; hat Eyres, Dolben, and Gregory, justi¬ 
ces, contra, because these are mutual covenants, and equal 

(a) R. ae. 5 Term 163. Roe mise itself; but where it is intended 
V. dshbumer: That where the agree- by the parties to be the instrument 
ment refers to a future act of demise, undea which the lands are beld| it 
it shall not have the operation of a de- shall have that operation. 
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remedies arc oii botli sides (a), and it is alleged that the 
defendant entered, but upon the other point the defendant 
had judgme.nt upon arguing the demurrer, Mich, 2 fV, 3. 

(a) J^ide Thorpe l^iorpe, 1 Salk, 171., and notes thereto. 

[ i09 ] 9- IIANNAM REDMAN. 

[Mich. 9 Will. 3. B. U. J 

Covfiianttosave PER Hulij Ch. Just. Where several lands arc charged 
leM reiftl rcut-chargc, and the owner of theee lands makes a 

chains ifhu Icaso thereof, and covenants with the lessee to sore hhn 
P**?' harmless. SiTC. and afterwards the lessee 'pays the rent to the 

pays it iu his gruntcc ol Ihc tcnLcharge, voluntarily and viilkout compm- 
•wn wronR. in gneh case he pays it in his own wrong, and must 

pay it again to the lessor; but if he is distrained for the 
rent-charge and his goods taken, this is a breach of the 
covciiai\t, and not before; and the lessee must not iillege 
generally, that ho was compelled to pay the rent, but must 
shew how. 

1 Vent 56. 10. A bishop made a lease, in which the lessee cove¬ 

nanted id repair; the bishop died, and his executors brought 
an action for not repairing in the time of the bishop, and ad¬ 
judged well. 


COVENANT TO STAND SEISED. 

Sec Uses. 


[ 110 ] 


COUNTY PALATINE. 


I. COTTON .. JOHNSON. 

[HiU. 2 WUI. 3. a R.] 

i Salk. 183. IN ejectment for lands in the isle of Ely, after not guil- 

mentfor lawhto plcadcd, it was suggcstcd on the roll, the privilege 
Uj, a*vc^i-efv of the cowUy palcUine, that no jury should be returned out 
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of the ijs/e, and so a zcnire facias was prayed to R, the prayed 

next vill in the county of Ckimbric/gc, et (/uin videtur jusli- 


ciariis hie ralmii consomns ei cunceditur; it was objected, 
that 'the defendant’s confession %hould have been entered 


likewise on the roli, (viz.) ct quia defendms hoc non^edicit 
idco ei conceditucj but adjudged, though some precedents 
arc so, yet eilher way is well enough; for if the fact is 
otherwise, he may hring a writ of error, and assign it for 
error; then it was c^jected, that the entry ought to Imvc 
been, quod liberi IcuetUes iiec residenies in eadeni insula nan 


fii^gredi debent ad aliquam juratam extra libertatem illam 
/?ir«;f//’;Tor otljcrwisc it doth not appear to be a privilege 
anncxeif to the inhabitants, but a mere cognizance in the 
bishop; however, the trial being in the county of Cambridge, 
of which thi<« ia paieel, the Cuurl held ii^lu be aided by 
the statute IG & 17 Car. 2. cap, 8 . 

2, Though it is commonly said, that Lancaster is a § i Vent tar. 
county palatine by act of parliament, and Chester and Dur- 

ham by prescription, yet this must not be intended of a mere 
prescription, because a franchise, quoe se exaltat in pretro- 
galivum regis, can never be gained by mere prescription, 
but must depend on ancient grants of kings, {ind allowan¬ 
ces in mre as well as,by prescription. 

3. It is true, Lancaster was erected into a county pala~ 4 inst. 2(W. 
ihie, in plena parliarnento, anno 50 Ed. 3. and it was granted *“* 

by the king to liis son John for life, that it should have 
jura regalia, and a king-like power to pardon treasons, out¬ 
lawries, to make justices of peace and justices of assize. 


and all processes and indictments were in his name; but 
these royalties are abridged by the statute 27 //. 8. rap, 24. 

* 4. But because Lancaster was erected by act of parli- piowd. 215 b. 
ament into a county palatitie, thcrofore outlawry in Lancaster f * m i 
4s pleadable in the courts of Westminster, but outlawry in 
Chester is not. 


5. By the charter of H. 4. confirmed by parliament, pig^ 0^5 
the possessions of the duchy of Jjancaster are kept Separate 2 last. 205 . 
from the crown, and are to be in the king as they were 
before he was king, so as to pass by livery or grant. 

6. There is a seal for the county palatine, and another 2i.4itw. i2r)S 
’for the duchy, (z. e.) such lands as lay out of the county pa- 

Intinp, and yet are part of the duchy; for such there arc, 
and the dukes of Lancaster held them, but not as counts pa¬ 
latine, for they had not jura regalia over them (a). 

7. It is for this reason, that the king may make a cor^ 

poration by the seal of the county palatine, within the county 
palatine, for so might the count palatine himself, as having 
jura regalia. • 


(a) According to the Editor’s obser- particularly those which appoint to 
vatiooj many patents have both seals, offices witlun the county palatine. 
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8. But the king cannot grant or make a corporation by 
the duchy seal within the duchy lands, because it is jus re¬ 
gale to grant a corporation, and the Duke of Lancaster qua 
tails could not dp it. 

9. ' Any thing natural, and which arises from the land, 
and which might be granted, the king may grant under 
the duchy seal, for those things might be granted by the 
Duke of Lancaster, as he was a subject; of this nature aie 
advomons, rents, ways, offices, 8fc, for these savour of the 
land, and might have been granted by the duke before 
the possessions came to the crown; but it is not so of a 
fair or market, for those are jura regalia, - 

10. Prohibition was prayed to the duchy court at West¬ 
minster, for holding plea of lands within the county palatine, 
when there is court in the duchy tor that purpose, and the 
duchy at Westminster is only for lands out of the county paloi- 
tine. Et per Curiam, It doth not appear that they have 
any legal authority to act as a court of equity, for the sta¬ 
tute of Ed, 4. doth not give them a court of equity, but a 
court of revenue; however, it was allowed, because of 
long continuance and practice. 


CUSTOM. 


See that most excellent Report of the Case of Tanistiy, in Sir 
John Davy’s Reports, wherein this subject is treated with 
great learning and perspicuity. Fol. 28. h. See also 1 BL 
Com. 74. 2 RoU, 264. Comyns, Prescription, vol. 6.3d. ed. 
pa. 78. 

1. AS na law can oblige a people without their con¬ 
sent, so wherever they consent, and use a certain rule or 
method as a law, such rule, gives it the power of a law. 

2. Now this consent is either reriis or factis; (t. e.) it 
is expressed by iDriting, or implied by deeds and actions; 
and where a law is founded on an implied assent, rebus 
factis, it is either common law or custom. 

3. If it is universal, then it is common law, if particu¬ 
lar to this or that place, then it is custom, and had its rise 
in this manner: 
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4. ss. When the people found any act or rule to be fit 
and agreeable in its first instance, it was natural for them 
to repeat and practise that rulp; and if this continued 
from a’ge to age, and was so practised, then it grew into a 
law either local or national, according to the extent oT it. 

5. And such custom ought to have four properties, 

(1.) It ought to have a reasonable commencement, for no 
us&ge can make that good which was not so ab initio, 

6. But a custom shall not be taken to be unreasonable 
because it is contrary to the common laxo; for the customs 
of gavelkir^ and borough-english are contrary to the com¬ 
mon law,,and yet they are allowed to be good. 

7. Neither is a custom unreasonable for being injuri¬ 
ous to private persons or interests, so as it tends to the 
public and general advantage of the people; therefore a 
custom to undermine houses in publico incetulio, a custom 
to turn his plough on the headland of another, are good; 
the one to prevent the spreading of the fire, and the other 
in favour of husbandry. 

8. But where a custom is injurious to the public, or to 
a great number of people, and only for the benefit of some 
individual, in such cases it is unreasonable; as for in¬ 
stance, a custom that the commoners of sucli a manor shall 

not put in their cattle till the lord first puts in his beasts, [113 
or that the lord shall distrain and keep the distress talven 
till a fine or ransom is paid at his pleasure; for the origi¬ 
nal of such customs was by tort or usurpation. 

(2.) A custom ought to be certain. 

(3.) The continuance to be without interruption; for 
discontinuance destroys a custom by the same reason that 
continuance made it. 

(4.) A custom must not be against the prerogative of 
tUb king. 

O. Now as to local customs, it hath been held, that a 
custom of a manor cannot extend beyond that manor; 
therefore in trespass for breaking his close in A, the de- sid. 237 . 
fendant pleaded a custom within that manor for every te¬ 
nant to have a way in the place where, and it did not 
appear, that the locus in quo, ^c, was within the manor, 
this was held naught upon a demurrer. 

10.* Trespass for breaking his close; the defendant 2 Lutw. 1317. 
pleaded, that the close lay in the hundred of W, in the 
said county, called the KingsjUld; and that in the said 
place called the KingsJUld, there is, Sfc, et talis consuetudo 
usitat' in eodem quod bene alicui (omitting the word licuit) 
volenti fod&re pro plumbo, Et per Curiam, want of the word 
licuit makes all imperfect; but if it had been in, yet this 
plea is naught, because he ought to have laid a positive 
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Moor 123. 
flCro. 110,392. 
1 Ler. 962. 


2 Lntw. 118S. 


Moor 35. 

Cro. Bliz. 201. 


ttoH. Abr. S39. 
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1 Cro. 560. 

1 V'cnl. 13.). 
3 Lcr. 37 i. 


usage in fo-etj and not quod bctic Hcuil alicuij » besides, 
the ciisiom is not laid in any manor, vill, or parish, and there- 
cannot be a custom in a particular parcel of ground called 
the Kingafield, • 

11. To plead pro en quod secumlum ronsuetudinrm, a 
thing is so and so, is naught; for it ought to be positively 
alleged, viz, quod infra such a place, tnlis habelur consuetudo, 

12. Custom, that the parson, in .consideration of tile 

greater increase of tithes, shall keep a bull and a boar; 
this is good, because founded on a consideration of some 
benefit. , 

13. But a custom in Lorwlon, that if A stranger die in 
one parisli and is buried in another, that he shall pay the 
same fees in tl^c parish where he died, that he doth to the 
parish where he is buried, is naught, because he was not 
bound to come to church, and to receive the sacrament in 
that parish where buried. 


DAMAGES. Judgments 13. 


t. WHERE a judgment is given for the plqintitT. and 
the defendant brings a writ of error, and the lirstjudg' 
inent is affirmed, the defendant in error shall have, dam¬ 
ages and costs for the delay of execution, and the troub'u 
he is put to, and this by the statute 3 II. 7. cap, 10.; but 
it is otherwise if the first judgment was given for the de¬ 
fendant, and the plaintiff brings a writ of error, for there 
is no delay in the execution; but this is now altered by the 
statute 8^9 Willf 3. cap, 11., by which it is enacted, that 
it shall extend only to judgments upon verdicts, 

2. In all actions where the plaintiff hath damages by 
the common law, he hath costs likewise by the ccvuimon 
law (a); and so it is in all actions wherein the plaintiff 
hath damages by virtue of the statute of Ed. 6. or any 
precedent statute, for in all such actions the statute gives 
him costs as well as damages. 


(a) This is evidently incoi'rect, it fore the words *' by the common law” 
being universally admitted that there should be rejected, 
were no costs at common law. There- 


Damages. 
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3. And in any of these cases, if a subsequent statute s lost. 889. 
doubles or trebles the damages^ the costs are so too; as for 
instance, in trespass for a forcible entry upon the statute 

8 /i.'G., or in an action of the case upon* the stat. 2 II. 4. 
for suing in the Admiralty for a matter arising on the land, 
or in an action of waste, upon the statute of Gloucester, 
against tenant*in dower, or tenant by curtesy, for these are 
acts of additions, (t./.) there were damage's at common law 
in these cases, which these statutes increase. 

4. But in an action of waste against tenant for life, or Skin. 85. 
in a quare impedit, the plaintiff shall have damages, but no 

costs, becflusc thrcrc were no damages at common law, but 
are given after the slat. 1 Ed, 6. by subsequent statutes. 

5. Now in these statutes of creation, ^i, e.) such sta- Vide i Term 
tutes which give damages, where there w'ere none before 

at common law, or before the frst of Ed. 6 ., there is a di- 367. 8 Inst, 
versity, where a statute gives certain damages, and where 
uncertain; for if a statute of creation gives uncertain da¬ 
mages, no costs shall be recovered as well as dam.'iges; but 115 ] 

this is only to be intended of private actions to the party 
grieved, and not of popular actions, as in qui tarn, informa¬ 
tions, ^c. 


6. COOKE r. BEALE. 


[I Ld. Raym. 176. S. C.] 


AD.IUDGED between these parties in an action of Where ihc da- 
assault, «Src. that where the plaintitf declares of a wounding where 

by the word maihemnvit, it is clear the damages may he not. Vide’uich. 
increased, though damages are given by the jury. 


823. 1 Wils. .6. 
1 Sid. lOli. 

1 Uarnns 106. Style 845. 


7. So it is where the plaintiff sets forth a w'ound so 
particular in his declaration, that by the description it ap¬ 
pears to be a maihem; and so it is where the wound is 
visible and apparent; and this may bo done, whether da¬ 
mages are given by the jury upon an is^uc joined, or upon 
a writ of inquiry. 

• S. But this fncrcose q/* damages must be given'by the iiyer 105,828 

courts at Westminster upon the view of the wounding, or 

upon affidavits made thereof; and it cannot be done by 

the justices of nisi prius, who, if the wound is very great, 

must indorse the evidence on the poslca, and upon such 

evidence the damages will be increased, though the wound 

was not set forth in the word inaihemavil in the declaration: 

And so it is without such indorsement wherft the cause was 
tried before a judge of that court where the motion is 
made for increase of damages. 


Salkeld, Veil. III. 16 
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9 Uv. 121. 

4 Mod. ars. 




9 Ld. Ravin 
7C6. 


1 Salk. 87. 

S. C. Where a 
judgment was 
eoteivil after 
rjie party died. 


Death of either Parti. 

0. Trespa.53 in the Palace Courlj the cause was rcmoTcd 
into B, R. by the defendant, and the jury having given 
1 5 s, damages, the question was upon the statute 22 ^ 23 
Car. 2. cap. i). Whether the plaintill'should have no more 
cost than damages? El per Curiam^ the cause being re¬ 
moved by the defendant, the plaiiititr shall have inoie 
costs, but not if it had been removed by the plaintiflr, fur 
so he might be more vexatious. 


DEATH OF EITHER PARI Y. 
See Scire Facias 2. 


1. OADES ». WOODWARD. 

[Hill. 1 Anna. B. R.] 

THE case was, one Woodward gave a warrant of attor¬ 
ney to confess a judgment, and died in Hilary vacation^ the 
attorney entered judgment as of Hilary term, but did 
not bring in the roll till after the cssoin-day of Easier term, 
so tliat now it was a post terminum roll; and the .question 
was. Whether it should be received? if it was received, 
then the judgment would be of Hilary tei*m, which was 
whilst the party was alive, and consequently it would be* 
good: But per//o/t, Ch. Just, this roll was not admitted 
to be filed; by the course of the Court, all the rolls of 
Hilary term ought to be brought in before the essoin day of 
Easter term, and a post terminum roll cannot be recei'C'ed 
wiihout the leave of the Court, upon motion made for that 
purpose; and such leave is never granted, but where it 
appears' to the Court that no body can be prejudiced by* 
it, for it is dangerous; and though it hath been dona, he 
would never consent that it should be done again, because 
by this means the statute of frauds, and the statute fur 
dockettirig judgments, would be frustrated; for if the Court 
should allow the filing this roll in Easter term as a judg¬ 
ment ill Hilary term, when it was not amongst tlie rolls of 
that term, or tlib vacation following, how could purchasers 
avoid it, when it was neither docketted, or to be searched 
after in that term, upon either of those statutes? so the 
court would not allow the filing it. 


Death of either Party. 


iir 


■ <2. WOOLRIDGE r. CLOBERRIE. 

[Mich.4Jac.Rot. 15. B. R.] 

AN action on the case was brought against four defend- Action ayumt 
and the plainfifThad a verdict and judgment, (it was 
for stopping Us watercourse) one of the four defendants befent: the tmi g 
died before the trial; and afterwards, upon a writ of cr- 
ror brought, the jfldgment was held to be erroneous as \mieveirKd. 
to him who was dead, and therefore it must be reversed 
against all the survivors, for it c .iimot be reversed in par¬ 
cels: Tlie difte^cnce was taken between actions founded 
on * torte and on cmUracts; in the lirst case, if there arc se- 
veral defendants, and one die before the verdict, yet the 420 , 
action shall stand; so if he die after verdict, the plaintilf Jones356.367, 
may suggest the dctilii of him puis darrein coiUinuawe, and 
take judgment against the survivors, but there needs no 
surmise to alter the distringas or the venire, for by the 
death of one defendant the action dotli not absolutely 
abate: It is otherwise in actions founded upon contracts, 
which in their nature are entire; and therefore, in such 
cases, if it is suggested tliat one is dead, no t judgment 
shall be entered against the survivors- There is also a dif- ' * ' 

fcrenctl between verBicts at nisi prins and at bar; for if, af¬ 
ter a verdict at the nisi prius, one of the defendants die be¬ 
fore judgment, there, if it is entered against ail, it is erro¬ 
neous, but it is otherwise if entered after a trial at bar, *■ 

for there the judgment relates to the verdict (a). ‘ 

(a) Fide stat. 8 41* 9 IF. 3. e. 11 . QUA. C, B* 195. Bull. JV. P. 312. 


3. ELLWAIES 0 . LUCY. 

THE plaintilf brought trespass against four defendants, suv.m 
they all appeared, and after some continuances, three of 
them pleaded that the other died after the last continu- three pleaded, * 
ance, ^ p^wnl judicium dc brevi quod Itrcoe prcedicC cos- 4 ^***^****^ 
selur; and upon demurrer to this plea it was adjudged ill, " 

‘because they should have concluded, et petunt judicium si Comyna’i^aiB- 
Ckrvaultervus procedure vult; for the writ actually abated i*TOi’3ded. 
by the death of the other defendant. pa> 90. 
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DEBT. 


Mod- Cases 36. 
2vSalk. 442 . 
Taking paper is 
no pajinent 
where there was 
a praceddht 
debt. 


Payment of mo- 
ney on a bond is 
a good plea be¬ 
fore the condi- 
tiou broken. 


1 Lev. 22 . 


2 Vent. lil). 
Post 302. 


1. WARD r. KVANS. 

t 

[Mich. 2 Anna, 2 Ld. llajm. 928. S. C. Comyna 198. S. C.] 

THE case. S.9. There was a debt of 50/. due to the 
mastery who sent his serrant with llie dehior ,to receive the 
money; they went to a goldsmith, upon whom the* debtor 
had a bill of 100/., and the goldsmith indorses 50/. on that 
bill, and gave (he servant a bill upmi another goldsmith 
for 50/., and the next day that goldsmith broke, and there¬ 
upon the master resorted to the first goldsmith, who refu¬ 
sing to pay the money, an action was brought against him 
by the mastery and whether it would lie, or not, was the 
question: El pir Holly Ch. Just., the biking a note in wri¬ 
ting for goods sold may amount to a payment of the money, 
because it is a part of the original contract; but paper is 
no payment where there was an original and precedent 
debt as in this case there was, for it is intended to be ta¬ 
ken upon this condition, {viz.) that the money be paid in a 
convenient time. 


2. MARLE r. FLAlvi:. 

[Trill. 12 Will. 3.15. R] 

PER Holly Ch. Just., Payment of a bond with a condi¬ 
tion indorsed, is a good plea before but not after, no mord 
than to an action of debt upon a single billy for when the 
breach is made, the benefit of the condition, which is al¬ 
ways in behalf of the obligor, is gone. 

But now see the Stat...4 & 5 Anne for the amendment of the law. 

3. Adjudged, that where the lessor assigned his rent 
without tiio reversion, that the assignee (if the tenant 
agrees) may maintain an action of debt fur the rent, be¬ 
cause the privity of contract is transferred. 

4. The lessor made a lease, reserving 20/. per annum to 
be paid quarterly, debt may bo brougiit for the last quar¬ 
ter’s rent, without shewing the other three quarters were 
satisfied, for every quarter's rent is a distinct debt, and dis¬ 
tinct actions lie for each quarter. 
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DEEDS. 


1. THE elder Saxons made conveyances of their lands 
here, without deedn^r writing, (ws.) either by the delivery 
of a turfe^ of a new stall', i/c. The first deed concerning 
lands was made by Withedrus king of Kent, anno (>94,; and 
that, and othc( subsequent writings made for such pur¬ 
poses, w'crc called chirographsj but in the time of the 
.Kornuitis they were railed charters, and afterwards deeds. 


2. ANONYMOUS. 

[Pasch. 9 Will. 5.J 

PER Holt, Chief Justice: When a deed is pleaded with 
a ^trofert hie in Curia, the very deed itself is by iiitendnicnt 
ot law immediately in the possession of the court; and 
thcrelore when oytr is craved, it is of the court, and not 
of the party. 

3. After oye.r is craved, the deed is become parcel of 
the record, and the Court must judge upon the whole. 

4. The demand of oyer is a kind of plea, and may he 
counterpleaded. 

5. When a deed is not in Court, no oyer can be granted ; 
therefore when oyer is prayed, it is .always intended that 
the deed is in Court; and the words ei legilur in hcec verba, 
t&iTc., arc the act of the Court. 

, 6. In debt against an administrator upon a bond of his 
intestate, the defendant demanded oyer of the bond and 
condition ei legitur; the condition was for performance 
of covenants in an indenture made between the plaintilf 
and tlic intestate ; then the defendant prayed oyer of the 
indenture mentioned in the condition, though it was not 
' in court 8/ ei legitur; and then he pleaded, and the plain- 
tiif demurred, so that the indenture was not in Court ; it 
should have been produced by the defendant under the 
hand and seal of the pluintilT, and where it was made, and 
the substance thereof, that if it should be misrccited, or a 
wrong deed set forth, the plaintilf might plead non cst 
factum: Now in this case he cannot plead that plea, be¬ 
cause the defendant hath not alleged *that it was the 
plaintiff’s deed, and for that reason he cannot crave oyer 
of it, and get it truly entered, if it sliould be misrccited. 


Spelni. Rcl. 8. 


Ry n prnr<*rt liiu 
ill Ciiri;i, (lift 
(Iced is ill CJniirt. 


Sid. 308. 


1 Saund. 8, 9. 


Vide 2 S«lk. 
498. 


[180] 
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Deeds. 


1 Saand. 30G. 


2 Lev. 113. 
Cro. Car. 399. 
Vent 297. 


1 Vent. 9,210. 


Date of a deed 
either rxpressc 
implied. 


Bui adjudged, that, upon a general demurrer, it should be 
intended to be the true indenture, and that it was in Court; 
and that if the defendant had endeavored to trick the 
plaintiff, he might have complained to the Court. 

7. in debt upon bond conditioned for performance of 
covenants in an indenture: The defendant craved oyer of 
the condition, and pleads, that he hath the indenture in 
Court, and that there are no covenants therein to he per¬ 
formed, el hoc, dire. The plaintiff prayed oyer of the inden¬ 
ture, whicli was entered m kaec verba; and it appearing 
that there were several covenants therein to be performed, 
he demurred to the defendant's plea; and e:djudgbd good; 
for, upon oyer of the indenture, it is made part of the 
defendant's plea; so that it appearing judicially to the 
(Jourt that he ditl plead a false plea, and averred against 
the truth of what appeared by the indenture; therefore 
the plaintiff needs not shew any matter of fact in his re¬ 
plication to maintain his action, but it is more proper for 
him to demur. 

8. Adjudged, that where a cJiose in action is created by 
a deedj the destruction of such deed is the destruction of 
the duty itself; as in case of a bond, bill, S/c, but it is not 
so where an estate or interest is created by a deed. 

9. Debt upon bond; the defendant pleads, that he de¬ 
livered it as an escrow, El hoc paralus esf verijkare; and, 
upon a demurrer to this plea, it was adjudged ill, because 
he ought to show to whom he delivered it, and then to 
conclude, el sic non est factum; for this pica amounts to a 
special non e^l factum, and the plaintiff cannot reply, that 
he delivered it as his deed, and traverse, that he deliv¬ 
ered it as an escrow. 


10. ANONYMOUS. 

[Mich. S Annse.^ 

PER HOLT, Ch.. Just. A date of a deed is either express 
or implied; the express date is the vei^ day and year in 
which the d^ed was made, and this is always intended 
when in pleading it is said, bearing dale; the other is.the 
implied date, which is the delivery. 
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DEFAULT. 


• I. SJAPJ.E ». HKYDON. 

[Tiin. 2 Annie, B. R. 2 Ld. Raym. 922. S. C.] 

THIS case isjeportcd in 1 Sttfk, and in (he A/odcrn Cases^ 
hut not in the same manner as followcth: ss. In trespass fur 
breaking his wharf and cutting down his fences^ the defen¬ 
dant pleaded that one Grey was possessed of this xcharf 
and a timber-yard adjoining, for 90 years, and had and 
used a way from the timber-yard over this wharf to the Thames, 
and being so possessed, did demise the timber-yard to this 
defendant for seven years; and that the fence being there¬ 
on erected to stop his way, he cut it down, and that he had 
no other way to the Thames. The plaintilF replied, that he 
(the defendant) had another way to the Thames; upon which 
they were at issue, and the inquest was taken at (he nisi 
prius, by default of tlic defendant; but the issue, whether 
he had a way to tlic Thames, or not, being imnmtcrial, the 
Court was moved for a repleader: It was held, that this 
was an immaterial issue; but it had been otherwise, if the 
defendant had pleaded, that he had no other way to the 
timber-yard; but that there could be no repleader, because 
by this default the defendant was out of Court; then it was 
urged, that the trespass being not justified by the defen- 
dcint, it was confessed, and therefore judgment ought to be 
given against him upon his confession; and not upon the 
issue and verdict; so is 3 CVo. 214. 1 i^oa. 68. But 
fJolt, Ch. Just. Where the defendant confesseth a trespass, 
and avoids it by such matter as can never be made good 
by any manner of pleading, there judgment shall be given 
against him as upon his own confession, without any re¬ 
gard to the issue, and so is that case in% Cro. Bui where 
the defendant avoids and justifies by such matter as %vould 
have been sutficient if it had been well pleaded, (which is 
this very case) this, if ill pleaded, shall not be taken for a 
confession of the plaintiff’s action; to which Powe//, jus¬ 
tice, agreed, for this was no more than a »zent dedire, and 
not a plain and express confession. 


1 Snlk. 216. 
Mod. ('a^es I, 
Where the »le- 
fi'iutant is out of 
Couit by default 
theec can be bo 
repleader. 
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DEMURRER. 


1. ANONYMOUS. 


or special and 
genei-al demur* 
K'rs, and the 
rc-a^iii of innk* 
iii^ tlic statute 
27 Eliz. 


Kiel. 7fi. 
Allen 18. 


S(Vo. 75. 


i l.cv. 76. 


VideCojiiyns’ 
1'leader, Q. 4. 
Q.y. 


PER Holt, Ch. Just. There were ^ccial demurrers at 
common law, but they were never necessary but in cases 
of duplicity, and therefore they were seldoim practised; for 
as the law was then taken to be upon a special demurrer,. 
the party could take advantage of no other defect in the 
pleading, but (o that which was specially assigned for 
cause of his demurring. 

3. But upon a general demurrer he might take advan¬ 
tage of all maiiiicr of defects, that of duplicity only except¬ 
ed; and there was no inconvenience in such practice, for 
the pleadings being at bar viva voce, and the exceptions 
taken ore tenus, the causes of demurrer were as well known 
upon a general demurrer as upon a special one; therefore 
after the reformation, when the practice of pleading at bar 
altered, the use of general demurrers still continued, and 
thereby this public inconvenicncy followed, that the parties 
went on to argue a general demurrer not knowing what 
they were to argue, and this was tips occasion of making 
the statute 37 Eliz*, by which it is enacted. That the 
causes of demurrer should be known in all cases, and this 
was restorative of the common law. 

3. Demurrer to the evidence admits the truth, of the 
fact, but denies its effects in law; and if such demurrer is 
at the assizes, it shall be tried and determined in B. R, oi 
in C. B., Sic. and if the demurrer is upon written evidence, 
the plaintiff must join or waive it; otherwise, if it is upon 
parol evidence. 

4. Many things have been adjudged ill upon a special 
demurrer, which aie otherwise upon a general demurrer; 
as for instance: 

In trespass, the defendant pleaded a descent to him as 
heir, and did not say fdio 8f heredi, or how he was heir; this 
is naught on a special demurrer. 

5. So in debt upon a bond to save harmless, the de¬ 
fendant pleads indamnificatum servaxiU 

6. So petit judiciu* si ab actione, instead of petit judiciu^ 
^ damna. 
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DEPARTURE. 


1.. ANONYMOUS. 

[Hill. 2 Annie, B. R.] 

IN tresfiflsSf assault^ and battery, it was ruled by Holt, 
Chief Justice, that where the plaintiff laid the assault to 
be done on such a day, and the dehnidant in pleading 
some special matter justifies on another dgy, so that now 
by this pleading the day is made material, yet the plain- 
titr in his replicaiion may allege the assault to be done on 
another day, and that this is no departure; it is true, it 
hath been held otherwise, but the later opinions arc, that 
the day is not material, and that the plaintifi' may main¬ 
tain his declaration. 

2. In replevin, tlie defendant pleads, liberum tenemen- 
tum, and dainagc-feasant there; the plauitilT in his repli¬ 
cation c&nfcsscs, that the defendant was seised in fee, but 
made a lease dated 26 May to IV, R,, habendum from the 
date for tliirty years; the defendant rejoined, that the 
said iV, R. regranted ti^im the said term for thirty years, 
'habendum from the 2!Ri day of May in the same month: 
Adjudged, this is a departure, for the day is to be excluded, 
and then there is a reversion for one day left in W,R. the 
first Icsscb, so that the defendant is tenant for years, re¬ 
version for one day to W, R., remainder to the defendant 
ir^fee; now when the defendant pleaded a freehold, it 
ndiist be intended a freehold in possession, which lie should 
■ hdvc maintai.icd in his rejoinder. 

3. A departure, in Latin, deccssus, is a going off to new 
matter of justification; as for instance, where the defend¬ 
ant pleads no award made, and then rejoins, it was not 
tendered; so where he pleads non damnificatus, and then 
rejoins dc son tort demesne, but where in covenant the de¬ 
fendant pleads performance, the plaintiff replies, he would 
not atlcmpt; the defendant rejoins, he was robbed; this 
was held no departure. 

4. That which is pleaded at ^common lam cannot be 
maintained by custom, as where the plaintiff brought an 
action of covenant; * the defendant pleaded infancy, and 
the plaintiff replied the custom of London to charge 
infants. 

Salkeld, Yol. hi. 


Assault 1«n] to 
be done on sncIi 
B day, he. The 
day IS not nia- 
(ei'iBl. Sir. 21, 
8U6. Forteae. 
375. ISalk. 
223. 


1 Roll. Rep. 
.-188. What is 
a depaitoi'e. 

2 Wilson 98. 


iLev. 85,127. 


Sid. 142. Co. 
Lit. 304. a. 

3 Lcnn. 40. 

Cro. El. 63. 

[*m] 


17 



Deputy. 


m 

1 Lev. 81. 5. But if the defendant plead a statute, and the plaintifT 

replies, it is repealed or expired, the defendant may rejoin, 
that it is revived or continued, as the case is, and this is 
no departure. 


DEPUTY. See Office 8. 


1. BARKER V, KETT. 

[Pasch. 13 Will. 3. B. R. 1 Ld. Raym. 658. S. C.] 

CoinpB84,85. THIS cuse is reported in 1 Salk, by the name of Parker 
Lav which may be added, as then adjudged, 

S^in^iune!" That a drpuly may act in his .own name as well as 
in the name of his principal; and Condi's case in the ninth 
report, is not contrary; for though it is there held, that he 
who acts as an attorney must use the name of his principal, 
yet the judgment in that case is dplerwise. 

2. That where a man hath an interest and an authority, 
and doth an act without reciting his authority, it may be 
* 6 Rep. intended to be done by virtue of his interest, as in * Cleer's 

case; but where a man hath an authority only, and doth an 
act which cannot be good but by virtue of that avihwrity, 
though it is not recited so to be done. 

5 EUz. Djrer. 3. Anno 18 JET. 7. the king granted the office of re* 
membrancer of the Exchequer to one Robert Blague, to 
exercise by himself or per si^cientem dqimtatem, and anno 
3 H. 8. he was made a baron of the Exchequer quamdiu 
se hem gesserit, and yet he still continued to exercise that 
office by deputy. 

Flow. Com. 381. 4. A stqward of a manor Cannot make a deputy with* 

out special words in his patent enabling him so to do; be* 
[i25] cause it is an office of trust and knowledge, which are 
qualities annexed to his person. 

8 Mod. m. 5, Upon a bill in the Dutchy Court, the question was, 

Whether a stewardship of a manor could be granted in 
VideComfu* reversion? and adjudged that it might, because it may be 
Offloer,B.i3, granted in fee, or for any lesser estate, and so in reversion 
because it may be granted to be exercised per se, vel sr^ 
cierdvm depulatum; Sir Robert HowariPs case* 
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DEVASTAVIT. 


■ADJUDGED, That payment of an usurious bond is a 
devastavit, but a delivery of goods fraudulently sold by the 
testator himself, is not. 

2. Payment of a legacy before a contingent covenant bro¬ 
ken is not It devaJavit, but if after it is broken, it is a de- 
vastavit, 

3. Payment of a statute whilst a writ of error is de* 
pending upon a judgment precedent to the stafUte, is not a de- 
vastavit, 

4. In equity, the executor of an executor is liable as far 
as he hath assets, but he is not so at law; now by the sta¬ 
tute 30 Car, 2. cap, 7. the executor or administrator of a 
wrongful executor is liable for a devastavit of the wrongful 
executor. 

5. After assets found, or judgment upon a demurrer, the 
sheriff must return assets or a devastavit, (i. e,) he shall not 
return nulla bona generally, but he may return nulla bona 
in the same county. 

G. An executor pleaded a note of 50001. which, with 
mtem/, amounted to 7(||0/. and a judgment thereupon not 
satisfied, this was adjudged ill; for if interest did run in the 
time of the executor, it was a devastaxit in him to suffer it, 
unless there was a defect of assets, which shall not be in¬ 
tended, and therefore the defendant ought to have shewed 
such defect, if there was any. 

•7, A feme covert, who was executrix, survived her hus¬ 
band, she shall be charged for a devastavit committed or 
done by him; so likewise if the plaintiff* had recovered 
against her husband whilst living, for a devastavit during 
the coverture, and then the husband dies, the widow shall 
be charged for the damages, but not for the costs. 


Hob. 147. 
NoylSS. 


5 Co. 28. BoH. 
Abr. 925. Crof 
Joe. 8. Cro. 
Car. 368. 


3 Lev. 40. 


2 Lev. 161* 
Fomecovoimr- 
viviogherhiu- 
band, thall be 
cluu;^ ID a do. 
vastavit Iqr bim. 

[ 186 ] 



DEVISE. 


1 Vent. 115. 
Devise to \V. U. 
for hie, reinaiii- 
derto Ills heir, It 
a lee-uioplc. 


1 Vent. 228. 
Devis(- to W. R. 
and to the L ue 
ofhislKMly i<- an 
estiitC'tail, it Ik- 
IciUi no issue at 
that time. 


1 Vent. 930. 
Devise to W. R. 
and the Ik irs 
inr'‘‘s of lih bo. 
dy, is an estate 
in tail nmle. 


1. ADJUDGED, that a devise to IV, R, for life, ic- 
mainder to his /iciV, is ii fee-simple^ for hmres cst nomen coUeo' 
tivurn; but if he add, and to the licirs of such heir, it is for 
life only, for, words of limitation being added to the word 
heir, it shall be t:iken as denfrnuliv persona (a). 

2. A devise to W. R. and to tiie issue of his body, if he 
hare no issue at that time, it is an estate-tail, and the word 
issue is a word of/mtVahba, for otherwise it would signify 
nothing; hui ii is otherwise if the said W. R. had issue at 
that tune, for then it is a jr ini devise, or if it be the remain¬ 
der to the issue of the body ij H,R., for then they take a re¬ 
mainder m pramdi, as j.urelKoeis (h), 

3. A devise to IV. R. and the heirs males of his body; 
and if he. die icilhonl issue, ^c. is only an t state in fail male, 
f.n an implication of an estate of inhoritance shall never 
ride over an express estate limited before (r). 


iVtr; 2 . \ 4. A devise to ir. i?. for life, and afterwards to his 

5??.]'.“**’'!.!"!!.**^*“ heirs male, is an eslate-lail; but it would not be so if the 
estate was limited to his heir male, and the heirs of the 
body of sueli heir male. 

fi. The testator bad three sons, and he devised his 
lands to his third son for life, and after his der.th to the is¬ 
sue of his body by a second wife, wiUi power to make her a 
jointure, this is an cstale-tail, for the word mue is nomen 
collrctivum, and equivalent to heir, 

*6. The testator devised a moiety of his personal es- 
wife** wife, and then sev< ral legacies to others, and 

foe foaiMiuvea the residue to another. Ft per C tri im. the wife shall have 
Ml inoiety. a full moietv, and theii the dcht? S' .ill be paid and dcduct- 
* 1S7 j ed out of the other moiety, if tl*ut he siifilcient; and if 
there, is money. b'«n(l.s, and a lease for years, the wife shall 
* have a n)t i<*iy of the, Ica-e. 

*Th»'.4iusband devi'-ed his goods to be sold for the 
poruws’oS'oV raising portiorn tor his daughters; and that if the'goods 
tho profits, is a were not sitflicicnl for that purpose, then the same to be. 
power to sell. j.ai5Q(j of the rents, issues, and profits of his lease lands; 


tatc-likil. 


1 Vent. 225. 
'I'll Uiu issue of 
liis budy is uii 
estate-tail. 


Ch. Ren. 16. 


(a) Vide ac. Frame's Cont. Rem. Devises, D. This case was between 
228. (102.) Ilar^. Law Tracts 306. JtUng and Melling. 

(b) VideFotlex. 101. 8. V. 3 Kehh (c) Vide ae. Buis, 63. Dyer 171. in 
A2,52^95, B Mod, 6M, BacorVs Abr. marg. 2 Fern. 451. 



Devise. 
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the question was, Whether tlie leases might be sold, if the 
goods were not sufticicnt ? tU per Fiiich, Lord Chancellor^ 
the devise of the annnal profits gives no power to sell, but 
a dev^ise of the prof Is doth; and the aflirrqative words shall 
hinder the power in this case of a chattel, as it might in 
case the land had betai freehold. 

8. A wrilihg was made in this form, (viz,) This inden¬ 
ture made bchocni, whereas, ^c. now in consideration 
of d-s'. he bargains and sells to the parties to he disposed in 
manner following, all the rest I give and bequeath, 
and I make the said parties niy executors; this was ad> 
judged a*giMMl will («). 

9. The father settled a lease, with reference to his will, 
in which he gave .000/. to each of his daughters, to be paid 
at the age of twenty-one; and if any or alNied before that 
age, then to others; but devised no maintemnee to them till 
their portions became payable. Fa per Curiam, a mainte¬ 
nance cannot be decreed, because ot the devise over (A). 


Ch. Rep. 249. 
What shall be a 
gncnl will,though 
iiitbmal. 


Ch. Rep. 249. 
Uuvisc of iMJr- 
tioiis to he paid 
at 21, and it die 
bclore, then to 
otht-rs, a main- 
tciisiiicc cannot 
be decreed, be¬ 
cause of the de¬ 
vise over. 


(a) An instrument, railed a deed of 
gift, and having tlic form of a deed, 
was, by the judge of the Prerogative 
Court,dn Hill. 179.3,dn the presence 
of the Editor, adjudged to be a will, 
though it vras a disposition upon a con¬ 
tingency independent of the testator’s 


death, and which might happen either 
before or after. 

(b) R. ac. 1 Mk. 505. 3 .Stk. 101. as 
to grandchildren nr strangers; but 
diet, contr. as to children. Vide 2 Salk. 
41G. 


10. FISHER 0. NICHOLI.S. 

THE construction of wills is more favoured in law to iioidi! 
fulfil the intent of the testator, than any deed or convey¬ 
ance execiitf:d by him in his life-time. 

• Wherefore, where a man by deed gives lands to IV. R. f,-f "simple by*' 
^nd his assigns forever, this is only an estate for life; but '»'*'• 
in a will these very words make an estate in fee. 

So a devise to fV, R. being his eldest son, and his heirs, Cro. Car. 206. 
after the death of his wife, this is a good estate for life by 
tmplication in the wife; but it is not sq in a deed. nyance by cum- 

Now, per Holt, Ch. Just., the reason of this diversity is cusiwir ’ **'*^ **^ 
not only, that the testator is intended to be inofs conrilii. 
but because a devise is not a conveyance by tlie common 
/aw, but by the statute; it is true, there were devises betbre 
the statute of H, 8. but those were not by common law but 
by custom, as in cases of burgage lands; now as custom en¬ 
abled men to dispose of their estates in this manner, con¬ 
trary to the common law, so it exempted this kind of con¬ 
veyance from the regularity and propriety required in 
other conveyances; and thus it came to pass, that wills 
upon the statute, in imitation of those by custom, gained 
such favourable construction. 


[1S8] 
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Descent. 


2 Lev. Bowman 
V. Milbank. 
Where the heir 
■hall not be dis¬ 
inherited, be* 
cause tlie will 
was doubttul. 

1 I^v. II. 

Where the de¬ 
vise is cml^ of 
an estate hir life. 

3 Lev. 434. 

1 Sid. 47. 


I Ia?v.J35. 


.1 Vent. a07. 


[ 189 ] 


1 Vent. 416. 


t Vent. 41.3. 

1 Inst. 87. coil* 
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11. Adjudged, that when the devise was in these 
words, I give all to my mother^ that by these words the heir 
was not disinherited, because it is uncertain what was in¬ 
tended by that word all; though it was insisted, that it in¬ 
cluded the whole estate both real and personal, for qui onv- 
ne dal nihil txcipiU 

12. Devise to his eldest son for life, and if he die with¬ 
out issue living at the time of his decease, then to his se¬ 
cond son and his heirs; but if his eldest son hath issue liv¬ 
ing at his death, then the fee-simple shall remain to his 
right heirs forever; adjudged, this is an estate for life in 
the eldest son, which is not drowned in the revdrsion he 
hath as heir, and that the remainder to his right lieirs is 
not executed but contingent. 

13. The wif6 was tenant for life, remainder to the right 
heirs of the husband, who devised his lands to the heirs of 
the body of his wife, if they attained to the age of 14 yeara, 
and died without issue; this is an executory devise, and no 
remainder to the heirs of the wife; for though she hath an 
estate for life, yet that was not created by the devise; but 
this is a new estate, and not joined to that of the wife. 

14. Adjudged, that wills appointing a of 

a child upon the statute of Car. 2. cannot be proved in the 
Ecclesiastical Court; neitlier can they prove wills there 
for lands, but of goods and lands they may. 


DESCENT. 


1. IN immediate descents there can be no impediment, 
but what arises in the parties themselves. 

2. The grandfather is an alien or attainted, and hath 
issue the father who hath issue a son, and both denizens, 
the son shall be heir to the father, notwithstanding the dis¬ 
ability of the grandfather; otherwise if the father had been 
attainted. 

3. An alien hath issue two sons, both denizens, the one 
may be heir to the other, though neither of them could be 
heir to the fathel-; for the descent between the brothers 
is immediate, and there is no disability in theniy though 
there is in the father. 


. Discontinuance of Action. 
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4. A 'father attainted hath two sons, the one may be heir 

to the other, for the descent is immediate ; and though the 
father is the medium differens sanguinis, yet he is not the 
medium differens Iwreditatis, • 

5. In immediate descents, a disability by attainder or 
being an alien, not only in the parties, but in any inter¬ 
mediate ancestor, through and by whom the descent is 
made, is an impcdiip^^nt, and obslriir.ts tlie descent. 

6. There were three brothers, all aliais; the two young¬ 
est were naturalized, and the eldest had issue, then the 
third brother died. Adjudged, that his land cannot de¬ 
scend to Tiis eldest brother, or to his issue, because he was 
tncapablc himself, and his issue cannot come in but by re¬ 
presentation ; so they shall descend to the second brother. 

7. Per Holt, Ch. Just. In his argument in the case be¬ 
tween * Clements and Scudamore, all the lands in Englawl 
were of the nature of gavelkind before the Conquest, and 
descended to all the issue equally; but after the Conquest, 
when knight’Service was introduced, the descent was re¬ 
strained to the eldest son, for the preservation of the 
tenure. 

But in both cases, the succession by right of represent¬ 
ation was allowed, and so it has been in all nations. 


DISCONTINUANCE OF ACTION 
See Issues joined 9. 


1. SALISBURY PRQCTOR. 

[Hill. SWill. 3. B.R.] 

AN action was brought against two defendants, one 
joined issue, and the other demurred; the issue was tried, 
and there was a verdict against that defendant; so that 
no day was to be given to him; but as to the other, day 
should be given and continuances entered till judgment, 
but none being entered, a writ of error vjas brought, and 
these disanUinunnf'es were assigned for error; for being after 
verdict they could not be helped by the verdict. But, per 


1 Vent. 416,420. 

Co. Ijlt. $■ A. 


* 1 Salk. 243. 
Ijanib. 167. 

Seld. Helm. 184. 


ScI<I. (Ic Sneceis. 
cup. S3. 
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Diseontinuanoes 
arc helped after 
verdict. 5 Mod, 
304. 
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Discontinuance of Action. 


Statute of Jeo¬ 
fails extends to 
inferior courts. 


Saund. 258. 


[131] 


Discontinuance 
bellied by ver¬ 
dict. 


Vide St. 4 Ann. 
oh. 16. 6 G. c. 
13. 


1 Lev. 140. 
Str. 76, 116. 


1 Lev. 101. 
1 Sid. 306. 

1 Lev. 237. 
1 Lev. 395. 


Hard. 504. 


Ho//,Cb* Just, diffcontinumices arc helped as well after the 
verdict as before; and so it hath been adjudged, for the 
statute saith, where the fact is tried^ without relating to dis¬ 
continuances before more than after a verdict (a). 

(a) JR. ac. Ihp. Temp. Hard. 72. 


2. PHILEK V. BOSON. 

[Hill. S&4 Will. 3. B.II.] 

ERROR on a judgment in the Court (\f Exo.:ster; the 
error assigned was the want of a continwince^ lo.' it was 
ad proximam Curiam^ which is HI in an i.iferior court; but 
per Curiam^ the judgment being given upon a verdict, 
this discontinuance is aided; for the statute of jeofails extends 
to inferior courts, and must be favourably coibstrued to give 
a remedy, and the words arc, any discontinuance, miscontin- 
mnee, or misconceiving of process, which are general words, 
and applictablc to all courts of law. 


3. ANONYMOUS. 

CPasch. 5 Will. 3. B. R.] 

IN trespass and battery against husband and. wife, the ori¬ 
ginal, as recited in the declaration, was of a battery only 
at onetime, but the declaration itself was of several batteries 
done by them at several limes, to which several batteries the 
defendant pleaded; and tiio plaintilf replied as to one of 
them only, upon which they were at issue, and it was 
found for the plaintilf: Et per Curiam, the original not be¬ 
ing set out by craving oyer, we will intend it to be right 
but misrecited at the top of the declaration; and the 
plaintiff not replying to one of the batteries is but a dis¬ 
continuance, which is helped by the verdict. 

4. After a demurrer argued, the Court will not give 
leave to discontinue in an action of a debt upon a bond to 
perform an award. 

5. But it is not so in- an action of debt for an escape. 

6. Nor in an action of debt upon a bail bond, nor in 
debt upon a bond to accompt, nor in an assumpsit upon an 
accompt stated. 

7. There shall be no discontinuance before judgment in 
the kin^s case, and therefore, if after issue joined and tried 
for part, it should be moved in arrest of judgment, that 
there is a discontinuance as to the part; this may be aided, 
for the king may either take issue upon it, or enter a nolle 
prosequi to help the discontinuance. 
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Discontinuance op Action. 

8. MigcoiUinuance is a wrong doing, but a discontinuance 
is not doing a thing; as per Hol^ Ch. Just. A, sues the 
hundred for the robbery of B. his servant, the hundred 
impavles, and idem diet dcd’ est ptrced, B, npw after verdict, 
the defendant is sine die in court, unless it is to move in 
arrest of judgment. 

9. After a "fecial verdict the Court may give leave to Hill. 6 Will. S. 
disemUinw, for it is not a complete verdict; but this is a Hoev v. Golden, 
favour. 

10. DiacorUinuances are either to the prejudice of the Discontinuance 
heir, or of the successor, or of the wife, or of him in re- ^ wtatc. 
mainder 6r reversion, or of the jointress. Per fiat, 11 H. 7. 

cap. 30. *or against the tenant bp curtesy, with warranty by 
the statute of Gloucester, cap. 13. 

11. A discontinuance to the prejudicehf the successor [ 18S 3 
is remedied by the statutes 1^13 Eliz, and 1 Jac, cap, 3. 

13. A discontinuance to the prejudice of the heir is hin> 
dered by the statute 33 H. 8., by which it is enacted, that 
the wife or heir may enter. 

13. But discontinuances to tlie prejudice of remainder* 
men and reversioners still continue. 

14. Some discontinuances displace or devest the estate 
only; others not oqly displace and devest it, but take 
away tne entry, and this is properly a discontinuance, and 
it is where he who aliens hath an inheritance, either in his 
own right or in the right of another, as tenant in tail; as 
for instance, where the husband is seised in right of his 
wife, for they not only devest the estate, but put the wife 
or issue to their action, by taking away their entry. 

15. Some discontinuances gain a reversion in fee deter¬ 
minable and some an ahsolute fee; if tenant in tail makes a 
lease for the life of the lessee, this is a discontinuance of 
tlie estate tail and the reversion, and therefore the tenant 
^ tail hath gained a tortious reversion in fee, but deter* 
minable upon the life of the lessee. 

16. For if tenant in tail make a gift in tail to W. R,, 
if he die without issue, the discontinuance is determined; 
but if he make it in fee, this is a discoQtinuance for ever. 

17. TenatU for life, reversion to W, R. in tail, who 
-bargained and sold to tV, W, in fee, and then levied a fine 
of his reversion to B. in fee; adjudged, that W. W, had 
nothing by the bargain and sals, but an estate for the life of 
his bargainor descendible to his heir as a special occupant: 

But the fine having only barred and extinguished the 
estate*tail, and having passed nothing to the cognisce, the 
estate of the bargainee is become a base fee, descendible 
to his heirs as long as the bargainor has heirs of his body. 

See Took versus Glascock, 

Salkeld, Vol. IIT. 
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1 S& Dissekteus, &c. 

18. The husband covenanted to stand seised tp the Use 
of Jiimself for life, remainder to his wife for life, remain' 
dcr to the heirs males of their two bodies, remainder to 
his eldest son W, K.^ who was born of the first venter^ 
afterwards the husband and wife levy ajineto fV, fV, 
in fee, vnth toarranty^ and die without issue male, by 
£ 133 3 reason whereof the estate descended on W. R, the eldest 
son of the cognisor: Adjudged, that this /^iie and warranty 
was no bar, because a warranty cannot be a bar to the 
estate-tail of W. R. the eldest son, unless that estate 
was discontinued, and it could not be discontinued, unless 
the estate-tail to the cognisor was discontinued and dis¬ 
placed by the fine and warranty; and here the estate-tail 
to the husband and wife was not discontinued, because they 
were not seised of it at the fime of the fine levied; for 
they were not seised in their demesne as of fee-tail, but 
the husband was tenant for life, remainder to the wife for 
life, remainder to the heirs-males of their two bodies, so 
that theso are distinct estates which cannot unite, and by 
consequence the estate for life is not drowned in the 
estate-tail. Sec the case, Stephens versus Britteridge, 


DISSENTERS, &c. 


1. HILTON BYRON. 

[Pasch. 11 Will. 3. B. R.] 

Cnmina) case THE plaintiff Hilton, being a Quaker, moved for an at- 
s^oic for rilc b'^chmf'ut against Byr<m, offering to take his solemn affirma- 
MK of tioKken. according to the late act, that he went in danger of 
his life but the motion was denied, unless he would take 
his oath in common form, because this was a criminal case, 
and not within the statute. 


Disseisin. 
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2. THE QUEEN r. RIDE. 

[Mich. S Annte, B. R.] 

A POPISH recusant convict made liis wffe executrix, and 
afterwards she w'as periniUed by the Spiritual Court to 
prove the will; but a prohibition was granted, because she is 
disabled by the general clause of the statute Eliz, cap. 4. 
Par. 22., aud not enabled by the proviso. 


3. /rilE KING V. LARWOOD. 

[1 Ltl. Rajra. 29. S.C.] 

INFORMATION against the defciuhmt for not taking 
upon him the oilice of sherill'of JVonoich: He pleaded the 
statute *13 Car. 2. that he had nut qualitied himself, for that 
he had net taken tlie sacrament as enjoined by thc'it statute, 
arrording to the usage ol' tlic church of England^ ^c. The 
atl rm*y-gcneral replied, that he was obliged, by hnv, and 
ounlit to have received the sacrament, &;c. The defendant 
rejoined, tliat he'was a protestant dis.'icntcr, and exempt¬ 
ed by the tolcratioa-act, which lie set l<>i th; and upon a do- 
marrorto this rcjoij'der it was adjudged, that tliis is a pri¬ 
vate act, of which tiic Court cannot take notice without 
pleadiagit; that by several other * statutes all persons arc 
toubaervethe discipline of the church of England;ihnt the 
law look no notice of dissenters before this act of tolera¬ 
tion, 'which extends only to such dissenters who take and 
subscribe the declaration at the quarlcr-sesions; that the 
statute f3 Car. 2. now pleaded by the defendant, doth not 
exempt men from serving in otiices to which they were ob¬ 
liged before that act was made, but to qualify them to exe¬ 
cute it, and that the subject cannot be exempted from this 
office, but by act of parliament or a grant from the king. 


DISSEISIN. 


1. THE lessor made a lease to fV. P. Tor eighty years, 
to commence next Michaelmas, if W. W. should so long 
live; and, after the death of W, fV., for thirty-one years 


The wire aiid ex¬ 
ecutrix of 9 po¬ 
pish recusant 
Gufvict cauiiot 
prove bis wilL 


[13i] 


4 Moil. 269. 

I Siilk. 

* Cap. I. 'n>e 
MibjocL cannot be 
o\i*Hipt«‘<l fitim 
till' oflice of sho¬ 
rin', Ike. 


* 1 Ji25 Eli?. 


1 Lev. 45,279. 


191 Bistuess. 

longer: fV. JR. the lessee entered before Michaelfnas, and 
continued the possession afterwards; the lessor entered up* 
on him, and then the lessee assigned over the term: Et per 
Curiam^ the entr^ of IV. R, the lessee before Michaelmas^ 
was a disseisin to the lessor, and not a possessio by virtue 
of the lease; and therefore the entry of the lessor did not 
disturb the possession of the term, for in that respect he is 
not possessed but only by the disseisin, which is hereby 
purged, and by consequence the term is well assignable, 
r 139 3 So it is if a stranger had entered on the lessee, that 

would have turned the term to a right, because he was not 
possessed by virtue of the term. * 

But if lessee for years had slaid till Michaehnas-da^, 
and then had entered, and afterwards the lessor had enter* 
cd on him, it would have turned the term to a right, because 
he had a possession by virtue of the term, which being de> 
vested, he cannot assign such case before entry. 


3. PAGE V. HEYWARD. 

([Trin. 3 Annsa Pint's Recoveries 176. S. C. full.'J 

2 Sdk. 670. THIS case is reported in 3 Salk, qmd vide; in which it 
was held per Holt, Ch. Just, that a bare entry on another, 
make* oai>' a without an cxpulsioii, makes only a seisin, so that the law 
seisin. adjudge him in possession who hath the right, and so 

arc the words to be understood in a special verdict. 

ss. hitravit S; fait vvie seisitiis prout lex postulat; but it 
will not work a disseisin or abatement, without an expulsion. 


DISTRESS. 
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1. STANFITT t>. HICKS. 

[^9 Will. S. C. B. 1 Ld. Raym. 280. S. C.] 

Where n distress THE casc was, there was a lease made for one year, and 
rftheVerm****”** from year to year, as long as both parties pleased; by 
s. c. 2 Sulk, virtue whereof the lessee entered, and was in possession 
v^^udwtek**^ years an/l an half, and the rent being in arrear the 

’ 2 Salk. 411 ’ lessor distrained; and adjudged, that he could not by law, 
because by this agreement there was an estate for two 
years created, and no more; the other was a growing in- 


Distress. 
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tercsl or.estate at willf which, being a distinct estate from 

the first, cannot be subject to the arrears of the first. The [[ 136 1 

reporter tells ua the law is contrary. 


. 2. HOWELL 0. BELL. 

[Mich. & Hill. 8 Will, 3. C. B.] 

IN repleoiiit the 'defendant avowed, for that W, R. was WhenmeM* 
seised of the, place tohere^ 8fc, in fee^ and being so seised he eutorW di¬ 
granted a rent-charge out thereof to W. W. for life; that S-Trtothe’ti 
rT. W, io dead, and that he (the defendant) toas hU executor, tator. 
and distrained in the place where, for so much rent in ar- 
rear, and due to his testator in his life-time; but did not 
aver that the place where, was then in the seisin of 
the grantor of this rent, or any other person who claimed 
by, from, or under him; and upon a demurrer to this avow¬ 
ry, Holt, Ch. Just, held, that the executor might distrain 
cither on the grantor or any otherjperson who comes in by 
or through him, and if the plaintin is not liable to the dis¬ 
tress, it is mure natural for him to shew it in his replica¬ 
tion, for his own defence. Besides, the statute (a) which 
empowers men to distrain, is a remedial law, and there¬ 
fore ought to be expounded according to equity, and ex¬ 
tended accordingly, and the words therein being executors 
of tenants for life may ex vi termini include all tenants for 
life. 

(a) 32 Ben. 8. ch. 37, 


3. ANONYMOUS. 

[Mich. 8 Will. 3.C. B.] 

* IF cattle escape by the default of the owner, on the 
lands of the lessor, he may distrain them for rent, though 
not levant and couchantf but, if such escape be through the 
default of the lessee in not repairing the fauxs, the lessor 
cannot distrain them till they are levant and couchantf for 
if the lessor had the lands in his own hands, he must re- 
, pair the fences, and consequently he must see that his les¬ 
see doth it, for he is not to take advantage of his own 
^default. 

4. Adjudged, that the rule of the common law, which 
exempts utensils, tools, imtruments of husbandry, fye, from 
distress, holds only in distresses for rent arrear, amerciaments, 
^c. but doth not extend to cases where a distress is given 
in the nature of an execution by any particular statute, as 
for poor's rates, 4rc. 

^ 5, Trespass for taking two sheep; the defendant jus¬ 
tifies ^or toll (viz.) quod cepit ^ distnnxit the said sheep for 


Where catlle 
may be diitrain- 
cd, though not 
levMt and ooa- 
chant Vide 
(k>. Ut. 47. b. 

2 Saund. 289. 
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•See the King 
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WhereadistreBR 
Bhallbemadefor 
utenailt of hus¬ 
bandly. Vide 
I Bur. 679. 
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SLutw. 1536. 
Where two dis- 
treases cannot 
be For one rent. 
Cro. Car. lOi. 


Administrator 
bound to mtike 
distribution. 


1 Salk. 464. 

S. C., the 
name of Old- 
ham r. Picker- 


fo//, and the same did carry away, as he lawfully might; 
it was doubted whether this was a good plea, because he 
did not say cepit Sf nsporiavit nomine dhtridionis; but it seems 
clearly to be naught, if he 4iad not set forth before that cc- 
pit StT dislrinxit, 

6 . In trespass for taking ten beasts 1 Aprils and tilso for 
takingo/Aer twelve more^ on the s-aid first day of April: The 
defendant pleaded, that the plaintiff had a lease granted 
to him, rendering rent, and that there was 70/. rent in ar- 
rear, and that he (the defendant) did take the first ten 
beasts for 60/., parcel of the said 70/., and the other twelve 
beasts afterwards for 10/., residue of the raid 70/.,* and, 
upon a demurrer to this plea, it was adjudged ill;' for one 
cannot avow for two distresses made for one and the same 
rent; it was the*defendant's fault to distrain me liltlc at 
first. 

But tire reporter tells us, thal if the defendant bad plead¬ 
ed, that at the time of taking the first di-lre.ss lliere was 
not sufficient to be taken for the whole rent a non fhe land, 
and that the first distress was but only of such a value, it 
had been good. 


DISTRIBUTION. 


1 . AN administrator at common law was bound to dis¬ 
tribute the surplus of the intestate's c.statc; but this was 
altered by the statute 21 JI. 8. cap. 15., by which he is not 
compellable, though he accepted tlie administration upon 
that condition; and this again is altered by the statute 22 
Sr 23 Car. 2. cap. 10., by which he is compellable to make 
distribution, yet ah estate pur auter vie is not to be distri¬ 
buted, though it be within that act; as for instance: 

2. OLDISON a. PICKERING. 

[Mich. 8 Will. 3. 1 Ld. Raym. 96. S. C.] 

IN this case R was adjudged, that though an estate p«r 
auter vie is made assets by the statute 29 Car. 2., yet it is 
not distributable within the statute 22 Car. 2. for distnbu- 
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tion of iatestates’ estates, because distribution is a quality ing. Estate pur 
not necessarily included in the notion of assets^ as payment 
of debts is; and this last statute is only, that goods and 
chattels shall be distributed; now an estate pur uuter vie is f 1301 
not properly goods or cliatlcls, but remains a freehold, 
though it is assets by the first statute. 


3. PETT PETT. 

, ^ [1 Ld. Raym. 571. S. C.] 

AN ihtestate, having neither father or mother^ wife or i Saik, aw. 
children, but only a, sister of his father, and two daughters of .shau'llc gnurted 
his fathcr^s brother; a motion was mado‘*for a mundatnns aum, and 
to the ordinary to make distribution, who had grunted it 
to his father’s sister. Sed per Curiam; by the statute 2^ of the unde. 
Car. 2. there shall be no distribution amongst collaterals 
after brothers’ and sisters’ children of the intestate; for 
that statute is a restraint on the common law, and there¬ 
fore shall not be carried farther than tlie letter, and after 
such collatcnals it shall go to the next of kin to the intes¬ 
tate, w]>ich in this cpsc was to his father’s sister. 


DIVORCE. 


1. A DIVORCE a vinculo matrimonii is a bar o(dower; ^oy too, 
but a divorce a memo ^ thoro is not, for the marriage still 
continues, and therefore the parties thus divorced cannot 
marry again during their joint lives. 

2. A divorce for adultery was anciently a vincuto malri- Bract. 

monii; and therefore, in the beginning of the reign of 

Queen Eliz., the opinion of the Church of England was, that 
after a divorce for adultery the parties might marry 
again; but in Foliamh's case, anno Eliz., hi the Star- 
Chamber, that opinion was changed; and Archbishop Ban- 
croft, upon the advice of divines, held, that adultery wa.s 
only a cause of divorce a nutua thoro, 

3. Debt upon a bond against Cecilia Wogan, alias Cto. Eliz. 
dict^ Cecilia, late wife of John Englebert: The defendant 
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pleaded, that, at the time of the making ihte bond, she 
was the wife of John Engkbert^ who was still living, ^ aic 
non est factum. The plaintiff replied, that the said Cecilia 
[189] and the aforesaidjCi^/efterf were divorced, for that he had 
another wife: Et per Curiam^ the sentence of divorce is 
but declaratory; the marriage was void ah initio^ and 
therefore the woman was always sole, and by consequence 
her bond good. 


4. THE KING V, THE LORD LEE; 

% 

wtfe iif^ UPON the complaint of the wife of the iil*usage of the 
rkteii fronTEer husband, a habe^ corpus was directed to him to bring her 
husband b} hard into court; wlio appearing, and several affidemits being 
Imnd* to hiT severe usage, and of her confinement^ 

buimvkmr. and that she was in danger of her life; and she herself 
Vidt-iBur.542. making oath of this matter, the Court bound him with 
sureties for his good behaviour, but they would not sepa^ 
rate and remove her from him. 


T 


T 


DOGS. 


t Oro. 125. 
2Cro. 44, 


•7 Uep. 13. 

Sec the stal. 10 
Geo. 3. c. 18. 
against stealing 
dogs. 

tl Sauinl. 64. 
t Sid. 336. 


2Tjev.2S. I Sid. 
336. 1 And. 136. 
3Cio. 44. 


1. THE law takes notice of a grey-hound^ a mastiff, a 
spaniel, and tumbrel, for trover will lie for them; and thougii 
a man hatli a property in a mastiff, yet the thing is of so 
base a nature, that it is not * felony to steal a mastiff, 

2. Where a mastiff falls upon another dog, the owner 
of that dog cannot justify the killing the mastifft, unless 
there was no other*way to save his dog ; and therefore in 
trespass for killing his mastiff, if the defendant plead, that 
the maihiff fell upon ^e dog, and that he killed the mas¬ 
tiff lest he should worry the dog, it is naught, for, perhaps 
he might have saved him otherwise ; but if he plead, 
that he could not take him oflf^ part them, nor prevent the 
worrying of his dog otherwise than by killing the masti0^ 
this is a good justification : Et per Curiam, the owner of a 
mastiff is not bqund to muzzle him, unless he be found to 
be mischievous. 

3. Trespass for killiM bis dog, the defimdant justified, 
for that he was owner ofa warren, and that the dog was 
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there several times killing coneys, and then was running 
after them to kill them: Et per Curiam^ this is a good 
' justification, for it is the usage to kill cats and dogs in 


[ 140 ] 


warrens, * 

4 . If a dog kill a sheep, not being used so to do, nor Dyer 25. Yid* 
by the encouragement of another; sed fwtuilo, the master 
is not liable, no, though accustomed to kill sheep, unless 
the master did knov( it. 


«. CHAMBERS ». WARKHOUSE. 

TROVER de sex catulis ^ quatmr catellis, after a verdict 3 Lev. 336 . 
for the plaintifif it was objected, that catulm signified little Where a maa 
whelps, and catellis whelps of any sort, as of dogs, foxes^ do^ 

^c.,‘ besides a man cannot have any property in whelps: 

Sed per Curiam^ it shall be intended whelps of dogs, and a 
man may have a property in a dog, for trespass lies for 
taking away * canem vemticam, and the like action for kil- 
ling a T mastin. t 2 Cni. 463. 
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DONATIVES. 


1. DONATIVES are either by royal foundation or by The ordinary 
royal license, or by original agreement with the ordinary; 

but, after it is established, the ordinary hath nothing to do but not bTi^ 

with it, it is visitable by the patron’s commissioners, it 

must be resigned to the patron, no lapse can incur: But 517' 'diuiv.46. 

per Holt, Ch. Just, the ordinary hath a power as to the **^'‘*^ 

parson, though not to the place; for if the parson marries I 'l'cmUep. 

without a license, or commits any misdemeanor, the ordi- 396 . 

hary may punish him in that respect, but he cannot regu< 

late the seats in the church; and if the patron will not 

present, the ordinary may compel him; the parson is ex- Yeir. 61. 

empted from attendance at visitations. 

2. It has been formerly held, that a donative may be a presentatioa 
destroyed by the presentation of the very patron; but in Tdoiluive?*^"^ 
Ladd and Widimo^s case it was adjudged by Holt, Ch. 4 s Salk. in. 
Just, and the Court, that though a presenthtion might de- 

■troy an impropriation, it could not destroy a donative, 

Salkiu), ITol. III. 19 
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because the creation thereof was by letters patents, by 
which the land was settled to that parson and his succes* 
sors, and he to come in by doiuzhon; El per Jones^ Just, in¬ 
stitution to churches was not a temporal but a papal 
institution, which was not received in some places in 
England; and, where it was not received, they went on in 
1 Mod. 90 . their old way and method, and are called donatives. 

3. The incumbent of a donative, was cited into the 
VI"' * Spiritual Court to take a license from the bishop to preach; 

and the pretence was, that it was a chapel, and that the 
parson was stipendiary; El per Curiam, if it is a donative, 
and the bishop will visit, a prohibition shall be granted. 


DOUBLE PLEA. 


1. LAMPLOGH V. SHORTRIDGE. 


[Pasch. 13 Will. 3. B. R. Comyns 115. S. C.J 


1 Salk. 319. 
IVhere a pica is 
double, where 
not. 


•lSaand.78. 
fi Saund. 97. 

Sid. 86. 1 Vent. 
109. 


THERE is a short note of this case in j Salk,, but the 
case was thus: It w'as a writ of error upon a judgment in 
the Common Pleas in an action of covenant, and the error 
assigned was for duplicity; (viz.) by pleading,.that by such 
a deed he released and confirmed, which is double, and so 
is he * granted: El per Holt, Ch. Just, where it appears 
that the conveyance pleaded cannot enure by way of re¬ 
lease and conlirmatioo, there to plead, that b}' that ccpi- 
vcyance relaxavit and confirmavit is double, because the 
deed cannot enure to both purposes, as a bargain and 
sale, or a feoffment, but where the same deed may enure 
to both purposes, ^s a lease and release doth, there it ie 
not double (o). 


(a) Tlus was not the point of 'the demurrer was sufficiently assigjncd. 
case; but whetlier special cause of 


£ j 2. GAILE V. BETTS. 

1 Mod. SS 7 . DEBT upon bond, the defendant craved oyer oi the 
no!*douWe^** ^ condition, which was to pay 40/. so long as the defend 
ant should enjoy such an office, by quarterly payments 

I 


£golesiastical Things and Persons. 


14 ^ 


every year; then he pleads, that the office was granted ie 
three for their lives, and that he enjoyed it as long as they 
• lived, and so long he paid the said rent quarterly: The 
plaintiff replied} that he (the defendant), enjoyed the office 
longer, and that he had not paid the money by quarterly pay¬ 
ments; and upon demurrer to the replication, it was ob¬ 
jected that it was double: Sed per Curiam, it is not. for 
the defendant cannot in his rejoinder lender an issue upon 
payment of the money, because that would be a departure 
lirom his plea. 


ECCLESIASTICAL THINGS AND 

PERSONS. 


1 . ECCLESIASTIC^^[j Courts are. either immediate 
ly derived from the orown, ns a court uf commissiuners, 
for by the common law the king may grant a commission 
to hear and determine ecclesiastical causes and offences, 
according to the ecclesiastical laws, but not to use any 
temporal punishment, as iinc and imprisonment, without 
tlie help of an act of parliament. 

2. Or such courts arc not derived immediately from 
the crown, and thus the law hath annexed to certain offi¬ 
cers an ecclesiastical jurisdiction as incident to their office, 
as in the case of a bishop, who is judex ordinarhis within his 
diocese; and so of an nrchdcaconj and though the process 
rilns in the name of the bislutp, yet the authority and juris¬ 
diction is from the crown, like the process of counties pa¬ 
latine, which are in the n.ame of the count; yet it is not to 
be doubted but Van palatine jurisdiction was originally from 
the crown; and therefore the king hath a superintcndaiit 
power over these courts, as he is emtos utriusq. tabula. 

3. Now as to causes determined in these courts'it hath 
been held, that matrimonial and testamentary cases were 
anciently determined in the temporal courts, wr they arc 
not in their nature spiritual; that the proceedings in the.se 
courts are either between party and party, or ex officio, as 
public prosecutions, i$rc. but these cannot be without a pre¬ 
sentment, and the party presenting must be upon oath, un¬ 
less it be a public person, as a parsoti, vicar, Sfc. 

4 . And none but those in orders can exercise ecclesi¬ 
astical jurisdiction in these courts by the canon law; but 
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Ecclesiastical Things and Persons. 


Hob. 78. 

1 Vent. 3. 

Dean and Chap> 
ter. 2 Vent 225. 


Chanter and 
Pnecentor. 

1 Lev. 113. 


now by the statute .37 If. 8 . Doctors at law may; and in 
such cases the chancellor of the bishop, who is usually adoc- 
tor oflaWf is judge, and therefore the bishop himself may 
sue before him,.as the khig doth before his judges, in his 
own courts. 

5. By the usage in England^ generally, the arMishop is 
guardian of the spiritualties, sede vacante, in his suffragan 
dioceses; but of common right, and .consequently where 
such usage hath not prevailed, as to all matters of juris> 
diction, except ordination, the dean and chapter are guar¬ 
dians of the spiritualties, and in cases of ordination they 
call in the aid of the next neighbouring bistiop. 

6 . A dean cannot make a prosy to charge the possessions 
of the church, who is not of the chapter; but he and the 
major part of the chapter make a corporation, and their 
acts arc good and binding, without the consent of the rest. 

7. But a dean and chapter cannot act, grant, or conjirm, 
unless they are cnpilularitar congregati S/ semel in cerlo loco, 
which may be in any place as well as in the chapter-house; 
for what they do at several times, and in several places, 
may be factum singlonm, but cannot be the act of the cor¬ 
poration. 

8 . Preecentors of old foundations ai^ within the enabling 
clause of the statute of 11. 8., but leases made by the chatv- 
iers of PauVs must be confirmed, for they are minoris ordi- 
nis, {i, e.) mere singing-men, and not properly chanters. 


[ 144 ] 9. THE CHURCnWARDEMS OF ST. BARTHOI.O- 

MEVV’S CASE. 

[Mich. 12 W. .3.1 

1 Wilson If. ONE Fishhume left 25/. per annum, for the maintenance 
1 Ster. 1192. weekly lecture, and the lecturer to be chosen by the 

parishioners, and tc preach on what day of the week they 
should like best. The parishioners fixed on Thursday, and 
chose a .lecturer eyery year; and now one Ttirton being 
lecturer, and the parishioners having chosen one Rainer, 
he was /ipposed by Turton, who would not submit to their 
choice, whcreupoR'the churchwardens shut Turton out of 
the church; but the Bishop of London determined in fa¬ 
vour of Turton, and granted an inhibition and monition, ^c, 
Sed per Holt, Ch. Just, a prohibition was granted to try 
the right; for no man can be lecturer without a licence 
from the bishop or archbishop; but their power is only as 
to the fitness of the person; but not as to the right. 
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ERROR OF JUDGMENTS IN 
SUPERIOR COURTS. 


1. LYNCH V. COOT. 


IN this case it was held by Holt, Ch. Just., that if the 
plaiiitifl'in errcf lie still after a writ of error brought, this 
is no discontinuance of the writ; but that the defendant 
in error hath no other way but to bring a scire facias against 
him, to shew cause (puirc execuiionem nonMberel (a); and it 
will be no plea for the plaintifTin error to plead, that there is 
a writ of error depending, but he must assign his errors 
forthwith, after such scire facias brought; and in this case 
there is this difference, (viz.) if the scire facias is entered on 
the same roll with the writ of error, then he may assign 
errors without a scire facias ad audiendum errores, otherwise 
not. 


Where the de¬ 
fendant in error 
may bring a sci¬ 
re facias quare 
exeentionem non 
haberet. Vide 
Cailh. 41. 
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(a) Ibe Court will not grant oyer save an assignment of errors. Miles 
of this SCI. /a., or allow any plea to it, v. fFolsterrUt 2 Cramp. 372. 


2. FINCH ®. RENEW. 

[Mich. 12 W. 3. B. R. 1 Ld. Bajm. 610. S. C.] 

IN partition,the judgment was, quod fiat partitio; but be- when: the re- 
fore the final judgment was given a writ of error was enrd is not re¬ 
brought; and it was held, that the record was not *rc- •el^Muscthe 
moved for that cause, whereupon the writ of error was writ of ciror 

comes toosQon, 

quashed. ^ ^j,, 

after the final judgment, viz. Qnod partitio facta sit firma. 2 Rulst. 104,114. Mom* G43. Cra. 
Eliz. 635. 11 Rep. 38. Stiles 290. Co. Lit. 168. 3 Roll. 136. 3 Cro. m 1 Roll. 750. Latch. 213. 


3. LAMPTON ®. COLLINGWOOD. 

[Mich. 6 Will. 3. 1 Ld. Raym. 27. S. C.] 

IN a writ of error brought by the bail, it was assigned 4 |^od. 311 . 
for error in a writ of error, coram vobis resident in B. R., 1 Saik. 26 O. 
that there was no capias but only a sdre facias against the ^ 
principal; but it was disallowed, for this is an error in Hoit37o. No 
feet, but no error in the court. SfSkSijf r 

. error in fact Vide Str. 197. 
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jErbok of Judgments in Superior Courts.. 


4. PRINN ». EDWARDS. 

{[Trin. 7 Will. 3. B. R. 1 Ld. Raym. 47. S. C.] 

t* « 

Writ of error DEBT Upon a'judgmcnt; the defendant pleaded a writ 
gSdptea^’int <iepending in the Exchequer^chamber, and so 

eoncluclea with prayed, that eat inde sine quousg; adjudged an ill plea, be- 
eat ante die. cause no re-summons lies in this case, as it doth in cxcom; 
mengement, and other cases (a). 

(a) The defendant should have con- Rep. in Ld. Raymond. 
eluded quod breve cassetur. Vide the 


51 BADGER r. LOYD. 

[[Mich. 1 Annee, B. R. Cited in 2 Ld. Raym. 808. S. C.j 

Where ihc IN this casc it was said per HoU^ Ch. J ust. that it was 

ter'olourfi^h^' that pending a writ of error, the plaintilfin the 

urit of error ia original action may enter if he can; for though this writ 
n ^orecloses the Court, and tics up their hands, yet it doth 
° ■ jjqi^ alter the right of the parties. 


6. KNOLL’S C.dSE. 

Errora in fart PER Holt, Ch. Just. It is beneath the dignity of the 
'u^'and Pccrs (that being the supreme judicature) to try 

notinpariia- matters of fact; and for that reason errors in fact, of any 
TOcnt. 1 sid. 208 . judgmenl.s in D. R. must of necessity be redressed there, 
[146] and not in parliament. 


7. ANONYMOUS. 

Whero a writ of WHERE a writ of error is brought, and no record cer^ 
aJ!d*no reconlf**^ tificd at the day of the return of the writ, the defendant in 
certified, be. error takitig a certificate of this matter from the proper 
mav*h»ve*^rwrit court wherc thc Writ is returnable, he may 

deWcutioiie take out^ Writ de exfcuHonejitdidi of course, and the party 
cannot hinder execution thereupon, without he brings a 

I If U8* cfve _ • • jm 

new writ of error. 


8. BALL u. RICHARDS. 

mere au^must ERROR of a judgment in ejectment against several dc- 
join in a writ of fcndants, and the writ concluded ad ^nrnum ipsoruntf 
ew. VideStr. tphich must be against all, when it appeared bv the record^ 
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that the judgment was against three, and that all the rest 
were acquitted ; per Curiam^ yet the writ of error is well 
brought, for all must join in the writ, which is only a com- 
missidn to examine errors ; and ad damrium ipsorum may 
be intended only of those who were found guilty, viz. that 
they were damnified by this judgment. 


ERROR. 


I. EVANS ». ROBERTS. 

[Mich. 2 Annse, B. R. 1 Salk. 265, called GibboHs v. Jlobn'ts.] 

ERROR of a judgment in the court at Bristol; the 
error assigned was, that the action there was said to be 
in a codrt held befoi'e the sherifis and bailifis of Bristol^ 
secundum legem mercatoriam jxixla comneludinem civitalispra>- 
n tempore cujns conlrarium, ^c. whereas per legem mrr- 
catoriam ought to be before the mayor of the staple ; but 
adjudged well enough, because it was juxta consuctudinem 
civitatisj like the case of the Court of *Picpowders ; Then 
it was objected, that the writ of erro” was directed to 
the shcriils to remove loquelam mram vobis residen'^ and the 
recoril removed was loquela, before their predecessors, 
s]ici'itrs : El per Curiam, where a fi.fa. comes to a shcrifij 
and he goes out of his ofiice before it is executed, his suc¬ 
cessors may execute that writ, because the writ is general, 
and not directed to any particular sheriff by name ; but it 
is otherwise if it was directed to a sheritfby name; a writ 
of error to the Court of Common Pleas is always directed 
to the Chief Justiee of that Court by name ; and there must 
be no variance in such case, but in the principal .case it 
was held well enough. 

2 . Adjudged, that upon a judgment in B. R. a writ of 
error lies, either in parliament or in the Exchequer-cham¬ 
ber, at the election of the party; but, upon a judgment 
in the Exchequer-court, a writ of error will not lie in 
Parliament (a). 

3. The defendant was indicted in B. Re and found guil¬ 
ty, and he brought a writ of error in the same court, and 

(a) Vide & Salk, 511. 


Muil. (.'use*!! 61. 
All iiirci'ior 
court licW, sr- 
cunduiii le^m 
mGrcaloriam 
jnxln coiMsutslu- 
clitirm civiiAl'ii, 
good. 

[147] 

•1 Cm. 46. 
Sauiid.k7,3l1 


Oil a judgment 
in B. R. a writ 
of error will lie, 
either in Parlia* 
raent or in the 
Exchequer- 
chamber. 

A writ of error 
in B. U. will not 
lie on a jodg- 
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Error. 


meat given in 
Uiat court for er¬ 
ror in law,but fur 
error in tact in 
civil cases; but it 
is otherwise in 
ci^minal cases. 

1 Lcv.i;9. 

1 Sid. 208. 


assigned error in law: Etper Curtam, if judgment is given 
in B. R. in civil actions, a writ of error will not lie in the 
same court, but only for errors in fact triable by a jury ; 
but, upon a judgment in criminal cases, error wilMic in 
B, R., whether the error be in fact or law j but it lies also 
in Parliament. 


Vent. 252. 
tVhere in nullu 
cst ciTatum is a 
demurrer. Yelv. 
58. S. Cro.521. 
1 Lev. 311. 
Where matter of 
fact is Well set 
lurlh withinatter 
of law. 2 Lev.S8. 


Bail, where it 
slutit not be ou a 
writ of error. 
Yelv. 227. 

2 Buis. S3. 


Yelv. 227. 
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4. Adjudged, that where matter of fact is insufficiently 
alleged, in ntillo cst erratum is a demurrer; so it is if 
matter of fact is alleged against the record. 

5. But if matter of fact is well set fqrth with matter 
of law, it is a demurrer as to the doublcness;'but that 
must be specially assigned, or otherwise in nullo esterraium 
pleaded, the matter of fact will be confessed, and the 
matter in law referred to the judgment of the Court. 

6 . Where the first judgment is upon an insimul com- 
putasset, or upon an award, and a writ of error is brought, 
there shall be no bail within the statute ZJac. 1. cap, 8., 
because these are not cases within the words of that sta- 
tute, {viz,) actions founded on hills or obligations for payment 
of money (o). 

7. But if the first judgment was in an action on a bond 

for payment of money, as W, R, should declare was due 
to him (the plaintiff) upon accompt, there he must find 
bail on a writ * of error brought on a judgment in such 
action ; because, though this writ is de jure, yet being 
generally brought for delay, the statute shall be favorably 
expounded, and this was an obligation for payment of 
money; it is true it is uncertain at first as to the sum, but 
reduced to a certainty before the action brought. Lex, 
Mich, 15. Car. 2. Dean and Chapter of St, PauVs versus 
Capell, , 


(a) But these cases fall within stat. IS Ch. 2. c. 2., 16 & 17 Ch. 2. c. 8.' 




B. GRDENVELT v, BURWELL. 

[1 Salk. 263.] 

Whercaninferi- PER Holt, Ch. Just. In Courts newly constituted, and 
w^rtproceeda which are empowered to proceed in a method different 
Courn'U^m- Courts of Common Law, their judgment is not 

moniaw, B. R. subject to a v^rit of error; but yet B, R, may examine 
SSfr jSSSiito certiorari or mandamus. 

^ ceitionri, but not bj writ of emn 


/ 



£8GAPE. 




9-. Where a judgment in C. B. is affirmed upon a writ i Roll. Rep. 
of error in B. R» and afterarards a scire facias is brought 
on that judgment, add the plaintiiT obtains judgment will not lie in 
theredn; no writ of error lies in the Exchequer-chamber, Exchequer- 
because the record was not in B. R, by bill, as the statute 
requires, but by writ of error. 


ESCAPE. 


1 . SIR WILLIAM MOOR’S CASE, 

[Hill. Q Annce, B. R.] 

A PRISONER escaped, and was re-taken upon a Sun- caswSa. 
tloy, by rlue of a judge’s warrant, usually called an escape- « <S6. by 

warranty hy virtue of the statute of 1 Annie; and it was now 
moved that he might be discharged, for the taking him Moor, 
upon a Sunday is Within the statute of t Car, 3., which is fCaii. 16. and 
very true, if this had been a taking upon an original process^ k*’ * ** 

but * it is a re-taking, in the nature of a fresh pursuit, and upon an «■ 

the marshal might re-take a man upon a fresh pursuit, with •ape-wan’ant; 
or without a warrant; and such re-taking, though upon a siri'l»j'!*?inot 
Sunday, is not within the statute; and if so, he may be re- wiihintlic sta- 
taken by an esenpe-warranf- upon a Snwiay, for the words of ‘“‘p 440 * 

the late act arc general, without any limitation as to time; L • 
and the defendant having done a wrongful act, ought not to 
be suficred to take advantage of it. JVola: It is held 
otherwise in C, B,, and the barons were divided in the 
Exchequer. 


2. WILLIAMS V. CRAY. 

[Pasch. 7 Will. 3. B. R. 1 Ld. Raym. 40. S. C.j 

AN executor brought an action on the case against 
a sheriff, for a false return of a fieri facias delivered to eeutor broiagiit \ 
him by the testator; after a verdict for the plaintiff it was »» action for a f. 
objected in arrest of judgment, that this action would not 
Key because it was only a personal tort done to the testa- histesutor.and 
tor, which morilur cum persona: Et per Curiam, an executor 

Salkkld, T^)L. IIL 20 8Cro.a4r. 
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Escape. 


Mod. Caws 154. 
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fendant was 
wrong taken by 
an escape- 
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lSalk.21S, 
345. S. C. 
Where a man is 
actually in cus¬ 
tody, the eutiy 
of an action 
in the marshal's 
book is a good 
commencement 
of the action. 


cannot have an action for an escape upon mesne process^ be¬ 
cause that is merely personal, but he may for an escape 
upon a capias ad satisfaciewP, or for a false return of 
facias i and this •by the equity of the statute 4 Ed. 3., be¬ 
cause the right being determined after judgment, the tort 
is more than personal. 


■" iWIWi II 

3. RICH V. DOUGHTY. 
fPasch. 3 Annee, B. R .3 

THE defendant escaped out of prison, and wasrre-taken 
by virtue of an escape-warrant upon the statute 5 Anna, by 
a rabble, without any officer, as the statute directs, and 
was by them brought to the sheriff, who detained him by 
virtue of that warrant; and, upon an habeas corpus brought, 
the sheriff returned, that Doughty was brought to him by 
W. R. and others, to him unknown, by virtue of a war¬ 
rant, fyc.j and that he (the sheriff) detained him in cus¬ 
tody jnx/a eongentiam brevis: Etper Holt, Ch. Just., this was 
adjudged an insufficient return; it is true, the warrant was 
good, but being illegally executed, the sheriff ought not to 
detain him, for he shall not graft k legal imprisonment 
upon an illegal one; he ought to receive the prisoner 
from no person but an officer, or from one under that 
denomination. 


4. TILDEN r. PALFRIMAN. 

[Mich. 2 Anns, B. R.] 

THERE is a short note of this case in 1 Salk. 213.; 
and the same again, and in the same words, fo. 34^.; 
but the case was thus: IV. R. being indebted to die 
plaintiff upon bond for 100/. was arrested, and after¬ 
wards being in the custody of the marshal, he escaped, and 
being retaken upon an escape-warrant, he was committed 
to Newgate, and Having compounded the debt for 30/. 
paid to. the plaintiff, he was discharged from that action 
by the plaintiff, aitd set a liberty; afterwards H. H. ano¬ 
ther creditor, finding him at large, arrested him in another 
action, and so he was brought to the marshal again, who 
suffers him to escape the second time; and afterwards 
H. H. entered an action against him in the marshaPs book, 
by remanet in custodia: Et per Curiam, where a man is 
actually in custody, the entry of an action in the marshaPs 
book may be a good commencement of such action against 
the party, because when he is in custody there is no serv¬ 
ing of process upon him; but it is otherwre where he is 
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at large,.as he was in this case, though it was bj escape, 
because there you have the advantage of process against 
him; but it was not resolved how long the marshal shall 
keep'him without a declaraliori*dclivered {a) or bail filed. 

5. Caret 4rc. in which the plaintiff declared, that fV, 

}V, was in execution upon a judgment, and that the de- ,h,S anlire- 
fendant suffered him to escape {viz, at D, in Com, H.) the taking is a «ud 
defendant confessed the judgment, and that the said W, fV, cn>!'K»i^ 
was in execution, and that he escaped from him at S, in 657 . 2 Str. 87 i. 
the county of M,, and that he made fresh suit after him, 
ante exhihitionem billaeprad, and re>took him: Et per Curi- 
amt gaoler re-takes a person escaping before any ac¬ 
tion brought, he is excused; but it is not so if the action 
was brought before the rc-taking, for he having given the 
plaintiff a just cause of action, and that lieing well com¬ 
menced, shall not be defeated by any subsequent matter: 

It is like the case of an action of waste, if the defendant 
plead he repaired before the action brought, it is a good 
plea, but not afterwards. 

(a) The prisoner is entitled to be term in which the writ wherel^ he is 
dischaigcdjunless the plaintiff declares arrested is returnable, is accounted as 
within tjvo terms. Efg.2G,l. The onu. 2 Crotnp. 14, 


ESTOPPEL. [ m ] 


I. TREVIVIAN V. LAWRENCE. 

([Pasch. 3 Annce, then argued. 2 Ld. Rayp. 10.36,1048. S.G.] 

. SCIRE facias brought by an administrator on ,a judg- t Salk. 276. 
meat in Trimly term, ifc, (whereas the judgment was of Where the par. 
JlKchhelmas term)-, and all the tertenants, except one, ap- ayinstaV^ 
peared, and pleaded nul Hel record, and judgment was tried, 
had against them upon this plea to that sdre facias, and 
execution awarded, and thereupon the plaintiff sued out 
an el^t and extent; and now, upon an ejectment brought 
at the trial, it was discovered, that there was no such 
judgment as recited in the scire facias, for that was a 
judgment in Trinity term, whereas the judgment was of 
Mchaelmas teem following; thereupon the jury found all 




EeTOPFBL. 


this matter specially. And now it was argued, that there 
being no such judgment as that recited in the scire facias, 
for that w'as a judgment of Trinity term, whereas the judg* 
ment given in evidence wau of Michaelmas term; this-must 
be a failure of the record, which is very true. But per 
Holt, Ch. Just, the scire facias being returned, and the dc* 
fendants having appeared, and pleaded to it'nut tiel record, 
and judgment being given, habetur tale recordum, it is 
now too late to make this objection; for the party is so CS' 
topped that he can never aver against it in the point tried; 
even the issue in tail cannot falsify in a point tried; and as 
to estoppels, the Chief Justice held, that an esi<qq)el*iQ plcad> 
ing doth not bind the jury, unless it works upon the inter¬ 
est of the land. That where a plaintiff declares upon a 
demise (which rdally was by indenture), and the defendant 
pleads, nihil kabuit in tenemerUis; if the plaintiff take issue 
upon that plea, the jury, notwithstanding the indenture, 
may find that the lessor had nothing in the tenements tem¬ 
pore dimissiofiis, and give a verdict for the defendant; but 
if, instead of nihil Imlmil in tenementis, the defendant had 
pleaded nil debel and issue thereupon, if the defendant 
give in evidence, that the plaintiff nihil habuit in tenementis, 
he (the plaintiff) may in such case take advantage of hb 
1531 indenture, by way of estoppel, because he could not have 
that advantage of it in pleading, as he might in the other 
case; so likewise, if a mortgagee brings an ejectment 
against the mortgagor, and he pleads not guilty, the mort¬ 
gagor shall !icvcr be allowed to give in evidence a prece¬ 
dent mortgage, he being estopped as to that matter. Judg¬ 
ment for the plaintiff. 


2 . PLEDDALL ». FREAK. 


[Pasch. 8 Will. 3.} 

Where a demur* DEBT Upon bond against William Freak; the defend- 

Mer pleaded his name is Walter,' the plaintiff demurred, 

supposing that the defendant was estopped by the record, 
to say his name way Walter} but judgment was given qwd 
billa cassetur; for the plaintiff should have pleaded it.’ 


3. HOLMAN V. HORE. 

Where al^estop- THIS CBSC is'reported in 1 Salk, by the name of CHI- 
pel is conciusira. man versus Ilore; to which maybe added, (piz») that some 
estoppels are absolutely conclusive, and some by conclusion 
give an interest. The lessor made a leasf^to W» R» for 
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\weiily years, and about a year afterwards he made an¬ 
other lease to W, R, for twenty years; now if there was an 
allomment to this second lease, then it amounts to a grant 
of the reversion of the lessor; but if no aftornment^ then it is 
a. lease by estoppel: So where a man makes a lease toB. for 
twenty years, and about a year afterwards makes another 
lease to C. foV twenty years, this is a lease by esloppcl, and 
•the rent is payable for the whole term; but if he enter 
upon the first lessee, and then make a lease to C., who is 
turned out by B., it is no lease by estoppel, but only a fu¬ 
ture interest for the last year. 


EVIDENCE. See Prohibition, 4. [iss] 



1. IN ejectment^ the plaintilTgavc in evidence a coun- ii,rv. 25 . 
terpart of an oli lease, which he found amongst the wri- 'Vherc Ban¬ 
tings of his grandfather’s title, but there were no witnesses italic, 

to this lease, yet it was allowed good evidence; for the witness, was al- 
decds about that time (which was in the reign of Qpu:en dmce."*iTvjn 
Eliz.) were often without any witnesses. Ab. 164 . 

2. The plaintiff could not produce any letters of admin- 1 i^v. 25 , 101 . 
isiraiion^ yet to prove himself administrator he produced 

,,the book of the spiritual court, wherein there was an order should be gnut- 
cntcred, that administration shall be granted to him, and m 

Ihis was allowed to be good evidence. 43 , m 12 vin^ 

Ab. 81. 

3. Upon an issue joined whether executor or not, the | Lev. 235 . 
plaintiff, to prove himself executor, produced the probate of Probato of a will 
the will; the defendant may plead, that the seal was for- §CTcc'to*pwe 
ged, or that there was a r<pea?, or that the testator had bo- thepiHintifTexe- 
i»a nolabilid, but he cannot give in evidence, thdt this was 

not* his will, or that another is executor, or that the testa- ist.od ii. str. 
tor was non compos; because the ordinary is judge of these 
things, and his acts* are conclusive, and the party is estop¬ 
ped to falsify them, as he would do, if this should be ad¬ 
mitted to be evidence. 
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4. ANONYMOUS. 

12 Vin. Ab. ADJUDGED, That, upon plena adminislravit pleaded, 
the defendant cannot give in evidence payment of judg¬ 
ments, «$rc. since the issue joined, nor since the writ purcha¬ 
sed, because the issue is, whether p/ene qdministravit at that* 
time; but though he cannot givb such payment in evidence, 
yet he may plead it. 


5. ANONYMOUS. 
fHill. 8 Will. 3. B. R.] 

RULED per Holt, Ch. Just., That upon non assumpsit 
pleaded, the defendant cannot give the statute of limitations 
in evidence, because the issue is joined in theprcelerlense, 
(viz.) upon what was done,and the evidence only proves the 
effect thereof to be now avoided; but, upon nil debet, the 
statute may be given in evidence, for it proves there is no¬ 
thing now owing according to that issue. 

« 

6. LYNCH V. CLERKE. 

fVherca coj^’ of PER Holt, Ch. Just. the substance of a deed cannot be 
pjfoved, but by the deed itself, unless it is burnt, or lost,or 
denec. tsaik. in thc possession of the plaintiff himself; and if co, then 
? matter, as it happens, must be sworn, and that the 

387. Espiuasse deed was executed: And in this case he said, that a copy 
of a fine or recovery is good evidence, so as it be sworn to* 
be a true copy and examined; so likewise an old deed is> 
good evidence, without any witness to swear that it was 
executed: That wherever an original is of a public nature, 
and would be evidence, if produced, an immediate sworn 
copy thereof will be evidence, as the copy of a bargain and 
sale, at of a deed inrolled, of church roister, fyc.; but where 
an original is of a private nature, a copy is not evidence, * 
unless the original is lost or burnt (a). He likewise said, 
that if the plaintiff* will read the defendant’s answer in 
Chancery against him in evidence, the defendant may like¬ 
wise take advantage thereof, for all is evidence or none. 

(a) Vide Lord George Gordpn^s principle is recc^ized to be as here 
case, Doug. 590, (569.),and Mr. Doug- lud down, 
hts’s Bot^ (3), whereby tiie correct 


[ISl] 


1 Salk. 27S. 

1 U. Itaym. 
153. 
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7. HOE ». NELTHROPE. 

[Hill. 8 Will. 3. B. R. l.Ld. Raym. 154. S. C.] 

IN this case it was held per Holt, Ch. Just. That the Where i copy 
copy of a probate of a will is good evidence, where the will fsTvWcnce.* 
itself is of chattels, for there the probate is an original str. i26. 
taken by authority, and of a public nature; otherwise, 572 . 
where the will is of things in the really, because in such iLd.Rftym.744. 
case the ecclesiastical courts have no authority to take 
probates^ therefore such probate is but a copy, and a copy 
of it is 410 more than a copy of a copy. 


8. MANN CAREY. [ 1S5 ] 

[Pasch. 9 Will. 3.] 

THE question being proposed in this case to the justices 
of the Common Pleas, whether the apy of a hank hill re- thc*nank rf* 
maining upon the file in the Bank of England, was good ^ngiaiui » evi< 
evidcqpc, or not: They all agreed that it was. and that it Ab.^/ 
was like the copy of an inrolment of a parish register, 99. 
the Bank being a public body established by act of par¬ 
liament for public purposes. 


9. ANONYMOUS. 

PER Holt, Ch. Just. Where a person is convicted of Convicinfl of 
perjury upon the statute, and afterwards pardoned, yet he though 

cannot be a witness, for the punishment is part of the be»witness, 
judgment appointed by the statute; but it is otherwise if iSaik.esi. 
the conviction was at common law. 


10. THRUSTON r. SLATFORD. 

[Mich. 12 Will. 3.] 

IN this case it was held, That a bill of exertions would 
lie at a trial at bar', as well as at the nm prius, for the niiut'n^'de^ 
words of the statute are, that the justices shall sign it; to the evidenee. 
which word justices, being in the plural number, cannot 
be well understood of any other justicestthan those of the 
courts at Westminster: And per Holt, Ch. Just, where a 
judge admits that for evidence which is not evidence, there 
the party must not demur, for if he doth, he admits the 
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evidence to be good, but denieth the effects of it.(a)', and 
therefore in such case he must bring his bill of exceptions; 
nnd so it is if the judge will not admit that for evidence 
which is evidence* ' 

11. Adjudged, that where there is special matter to 
avoid the plaintiff’s action, which the defendant cannot 
give in evidence upon the general issue; in ‘such case he 
must plead it specially, but he needs not where he may 
give it in evidence upon the general issue. 

13. So wherever there is a mere matter of fact to 
avoid the plaintiff’s action, the defendant may plead the 
general issue and give it in evidence; butif'that diatterof 
fact contains likewise matter of law, the defendant may 
either plead specially or generally, and give the special- 
matter in evidence. 

13. Adjudged, that where the issue is payment at the 
day and place, in such case, payment before the day, or at 
any other place, is good evidence, for payment before the 
day is p^ment at the day. 

14. So if the issue is assets at such a place, it is good 
evidence to prove assets at another place; for assets any 
where is assets every where. 


(a) On a demurrer to evidence, the ought to be left to the jury in support 
only question for the consideration of of the issue joined ? Bull. JV. P. 313. 
the Court is, Whether it was such as Doug. 119. 3 JET. BL C. B. Part 3. 


T 


EXCEPTION. 


1. CUDLIP B. RUNDALL. 

« 

[Hill. 3 Will. 3. B. R.] 

4 Mod. 11. stu>. COVENANT^ Sfc. in which the plaintiff declared, that 
wwatk^tonott being possessed of a messuage, d^ised it to the de- 
thecoK. What fendant for seven years, and that he io negligently kept 
t house was burnt; upon non ^misit pleaded, 

^ant&ception. the jury f^od & special verdict, (viz.) that the plaintiff 
demised the said house to the defendant, with all out¬ 
houses, the new house lately built upon the 

premises, for the use of the plaintiff and bis^femily, and 
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not to be Jet to any otlicr person whatsoever; and at all 
times when the plaintifll'should not dwell there, to be used 
by the defendant and his assigns: The question was, What 
estate or interest the defendant Ifhd in this new house? and 
adjuaged, that he was only tenant at will, because the mw 
house was well excepted, which exception was not avoided 
by the w«.rds which follow, (viz.) Ayui at all limes to be. used 
by the (kfentianl when, the plaintiff" doth not dwell there; for 
that sentence doth not enure as an exception out of nn ex- 
ceptinUf which se.'s the matter at large, but only ae a dc> 
claration of the plaintilF’s intention in making the except 
tion; therefore this action will lie. 


2. WILSON V. ARMORER. [ 157 ] 

DEBT against an heir, who pleaded, that he had nothing j yent. « 7 , rs, 
bp descent, ^c. The jury found a special verdict, that the lofi- R«ym. 
father was seised in fee, and made a feollment to several t^ef And. 

uses (exceptipig two closes for his own life): Adjudged, that 129. s.P, Bx- 
these closes descended to the heir, because there was no 
use limited in the closes; besides, this ereeption being an 2 Roll. 455. 
entire sentence, and having that clFeet which the law w'ill 
nut admit, because the whole was before limited in use, 
therefore it shall iKi rejected; it is like the grant of an 
advuwson excepting the presentation for the life of the 
grantor, which is wholly void; but it is not like a lease of 
a house, excepting a chamber to and for the proper use of 
fhr lessor, because those arc words which give tlie lessor 
an authority to dispose of the chamber at his will and 
pleasure. 


EXCHANGE. 


1. ANONYMOUS. 

PERMUTATIO vicina est empitoni, but exchanges 
were the original and natural way of commerce, precedent 
to buying, for there was no buying till^money was in¬ 
vented ; now, in exchanging, both parties are buyers and 

Salkeld, Wol. III. 21 
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sellers, and both equally warrant; and this is-a natural 
rather than a civil contract^ so by the civil lam, upon a bare 
agreement to exchange, without a delivery on both sides, 
neither of the parties cbuld have an action upon such 
agreement, as they may in cases of selling; but if there 
was a delivery on one side, and not of the other, in such 
case the deliverer might have an action to recover the 
thing which he delivered, but he could have no action to 
enforce the other to deliver what he agreed to deliver, and 
which the deliverer was to have in lieu of that thing which 
he delivered to the other. 

* 2. In exchanges of land the word eXbhangq is neces- 
sary in the conveyance, because it imports a special war¬ 
ranty in respect of the mutual consideration of the lands 
exchanged; it is likewise necessary, that the estates of both 
parties be equal in title, as if one hath an estate in fee, 
the other must ba\ c the like estate; but it is not necessary 
that their estates should be equal in value. 

3. Adjudged, that if G. G. exchange five acres with 
W. J\r., and afterwards the said W, JV. is evicted of one of 
those five acres which he had in exchange, the whole is 
defeated, and. IT. JV*. may enter on his own again; fy sic e 
cmverso, if G. G. be evicted of one of his five acres. 


EXECUTION. 


Sid. 107. ^ * THK plaintiff may take out execution against the 

hail, afid if they pay part of the money, he may discharge 
them, and take execution against the principal for the rest, 
but hd cannot pinoceed against the principal till the bail 
arc discharged (a). 

Mo<i. 3 t 2 . 2. Judgment against four defendants; if afterwards 

yeDt.s29. three surrender themselves, the br.il is still liable; but if 
the plaintifl take three in execution, the bail are not 
liable, because in such case thep cannot bring them in, 

(o) In Com, Dig, Kvetsijfim, H., not afterwards have execution af^init 
the same authority is referred to, as the principal; otherwise, if he has not 
follows: If he takes execution against had satisfaction against the bail, for 
the bail, and has satisfaction, he shall then he may refer toidie principal. 


Execution. 


3. Upon a Ji, fa, the defendant may pay the money 
to the sheriff, and may plead, that it was levied; but if he 
be in execution he cannot pay it to the sheriff and plead it 

to a new action of debt, neither can hp pay it to the 2Jonei97. 
sherifl'if he is taken upon a ca, sa,, because he hath noau* 
thority to receive it. 

4. The plafntiff obtained a judgment for 2000/. and sw. 184. 
brought an elegit, apd levied 400/.; he cannot have any ' *^’-®** 
other execution, but he may have an action of debt upon the 
jud^enl for the residue of the debt, because it is not satis¬ 
fied, and the elegit is only by the statute as a farther reme¬ 
dy; and iA the principal case, the extent being only of a 

term for years, the elegit was executed but as a fieri facias. 

*5, Where goods are taken in execution, the property i Vent. S3, 
of the first owner ceases by the seisurc. • [*1S9] 

6. If apmoner escapes, who was in execution, his credi- i Veut.269. 
tor may re-take him by a ca. sa., or bring an action of debt 

on the judgment, or a scire facias against him, for he hath 
still an interest in the body, as a pledge for the debt. 

7. Where a fi.fa. is delivered to the sheriflT to levy Noy59. 

20/., and he takes an entire thing in execution, (viz.) a 
horse worth 30/., and sells it for so much, and returns, that 

he levied the 20h, hejnay retain the other fOi. till the de¬ 
fendant demands it, for he (the sheriff) is not bound to look 
after the defendant; but if on a fi. fa. for ^01, he levy five 
oxen, worth each of them 5/., and sell them for so much, 
the defendant may have an action of trespass against the 
sheriff. 


8. SMALLCOMB v. BUCKINGHAM. 

^ ^1 Ld. Baym. 231. S. 0. Comyns 33. S.C.3 

IN this case it was held. That at common law, all the iSaik.320. 
lands were bound which the party had at the time of the fililJfthrtimi"* 
judgment given against him, and the judgment always rc- was signed, 
lated to the first day of the term; but nibw, by the statute 
29 Car. 2. the judgment binds the lands (as to purchasers) 
from the time it was signed. 

So at common law, the goods were bound from the teste ^ kooSb ara 
Y execution, though that might be antedated, and if the deiirerj^t^* 
defendant sold the goAds after the teste^ or died, the sher- writofexeenUoD 
iflF might levy them; ^t now, by the aforesaid statute, 
they are only bound from the delivery of the writ of execur teste. 
turn to the sherifil^ but not absolutely bound in all cases; 
for if after the deKvery of the writ, and be^re execution 
executed, the defendant becomes bankrupt, that will hin¬ 
der the execution. 
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£xecutor. 


9. ANONYMOUS. 


Wlicre diere 
ncetlBit' liberate 
on an extent. 


SBoI.Ab.475. 



RULED, That where an exfent is upon a statxdC'merchanl 
there needs no li^rute^ for the sheriff maj deliver all iii cx> 
ccution without it; but where an extent is upon a statute- 
staple, or upon a. recognizance, there must be a return made 
of such an extent, and then a liberate, before there can be 
a delivery in execution; it is for this reason, that a sto- 
tutc-merchant is said to include a. liberate, and that the sheriff 
before the * liberate upon the extent, may take his fees, but 
not w here the extent is upon a recogyiizanccf 


* 10. ANONSf^MOUS. 

Whercasberift* WHERE judgment is given against one, who is in 
^JlLr, bui^uie view of thc eourt, or in Wpslmixister-hall, it may be exe- 
oxecution is cutcd immediately, and the party taken or sent for into 

court and committed; and it was said, that if a sheriff exe¬ 
cute process in another courtiy, it is erroneous and void; so 
if he execute it in a county palatine; but if he execute it 
within afranchiise in a county, or in the Isle of Ely, it is good, 
for being but a lihe.rly,\i is still part of the county; and 
though the sheriff may be a trespasser, yet the execution 
shall stand good. 


EXECUTOR. 


1. COVENANX with the feoffee, his Acirs and ass^necj, 

should quietly enjoy; the feofiee was evicted 
Exec. N. and died. Adjudged, that his executor may bring an action 
of covenant, for the eviction being ihade to the testator, he 
could not have an heir or an assigt/fe to this land; but bis 
executor represents his person, who was damnified by the 
breach of this covenant. 

2. Debt-^ainst husband and mfe, in which the plain- 

3LeT.i45. declared upon a devastavit against both of them; and, 

upon a demurrer to this declaration, it wdti held ill, be- 
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cause a feme covert cannot commit waste ; though if she VMe str. 440. 
survives her husband, she shall be chargeable for waste 


done by him. 

a. ‘ An executor may bring*trespass,* ^uare biada era- 
centia in vita testatoris mesmit asportovit; tor corn standing 
is a chattel^ and the mowing and carrying it away, was one 
entire act; but if the cutting was at one time, and the car¬ 
rying away at anpther lime, then they are distinct acts, 
and he must sue for the carrying away only. 

4. But ail executor cannot bring tiespass quare herbam 
crencmtcm in vita testatoris messuit asportavit, because grass 
growing ik part^of the freehold, and not a chattel. 

5. An executor having assets, may be compelled to re¬ 
deem a mortgage, for the benefit of the heir at law; he shall 
be likewise compelled to pay a debt for which tlie heir was 
liable. 


1 Vent. 187. 


[ 161 ] 


llardr. 512. 
Vide Cope t. 
Cm»c,2Salk. 
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tltereto. 


6. In debt for rent against an executor, though it is 
brought in the detinet, and the term expired, he cannot i vera. 4 W. 
plead a bond of the testator yet unsatisfied, because the 
debt for rent is of as high a nature as the debt upon the 
bond: The defendant cannot wage his law in cither action, 
and a bond given tor the rent would not extinguish the ac¬ 
tion of* debt, which arises upon the first contract. 


7. WHITEHALL «. SQUIRE. 

[Pasch. 2 Annse.] 

THEi case was: A man possessed of a horse put it to i Salk. 295. 
pasture to the defendant, and died intestate; W, H. de- ^nnotbring” 
sired the defendant to bury him, and agreed that he should trmer for any 
bave the horse for his charges, ^c, accordingly the defen- hirowif consent 
;^aut buried him, and laid out more money than the horse before admini- 
was worth; afterwards IP. JR. took out administration, and 
now brought an action of trover for the horse: Two judges s. c. * 
were of opinion, that the action would not lie, because the 
plaintiff consented and agreed that tlie defendant should 
have the horse. But Holt, Ch. Just, held, that the action 
' would lie, because the defendant was an exect/tor de son 
tort; it is true, such an executor is only liable in respect 
to the value he hath received, and when he hath paid to 
that value, he is nc^ farther liable as to creditors; but as to 
the executors, or to a lawful administrator, he is still liable 
in respect of the 0t, in meddling with what by law be¬ 
longed to them, and they may bring trover against him; 
yet evidence being given of whathejusdy.paid, heimiy be 
recouped* 
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8. THE KING ®. SIR RICHARD RAINES. 

[Mich. 12 Will. S. R.] 

kfalldaiu^io MAJ^DAMUS to admit an executor to prove the will of 
Hdmkan'csccu- tcstator; the C/uincellor returned, that true it was, the 
tor to provB a party was executorj but that he was only executor in trust for 

such children of the deceased, and thitt he was very poor, 
and absconded from his creditors, by reason whereof he 
(the Chancellor^ refused to grant administration, until the 
party should give security to perform the w|ll, Sire It was 
urged to maintain this return, that there are three sorts 
of executors, {viz,) there is an exeaUor legitimus, and that is 
the ordinary himself; there is an execuJlor datus, and that is 
where one is appointed by the ordinary to administer, Sfc* 
and he always gives caution, Sfc, and there is executor testor 
mentarius, and that is where one is appointed by the will 
of the testator; and that in this last case the ordinary 
may take security of him by caution, as well as they do by 
oath. But by Holt, Ch. Just, where a man is made execu> 
tor, he cannot be sued to accompt but only in respect of 
creditors and legatees, for the residue is his own by the 
common law; and so it is of an administrator, because by 
the statute 31 Ed, 3, an administrator is put in the same 
state and condition with an executor; now, an executor 
being properly an otlicer, it is reasonable he should take a 
promissory oath, because this is of common right in all ca¬ 
ses of oflicers; but it is not of common right to demand col¬ 
lateral security of them, and the ordinary cannot put 
terms upon him where the testator hath put none,'neither 
can he pronounce him to be no executor, when the testator 
hath made him so. 


9. WANKFORD WANKFORD. 

1 Salk. C99. S.C. THIS case is reported in 1 Sedk,, and it is much the 
Where the*ob- ’ lohgest ix that book; but here it is only stated, and the ar* 
oSupn^exeeutor Jwtice Holt exactly reported. 

it is « release of die debt 

ss. The obligor married the daughter of the obligee, who 
afterwards made the obligor executor, who administered 
some part of the goods, and before % proved the will he 
himself made a will, and his wife executrix, and died, 
after whose de^ she proved the will of her late husband, 
the obligor, ana took out administration to the obligee cum 
testamesUo annex’, and brought and action against the heir of 
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13<;. Sir 


cau*. 


I IjCod. fl20. 
Moor 23«. 

1 lust. 264. 


the obligor. The question was, Whether the obligee making 
the obligor executor was a release of the debt? and he held 
that it was. 

(1.) Because the o^igor is in such cdse to pay and re¬ 
ceive, and where one and the same person is to do both 
those ads, the action is released, but the debt remains as 
tissets in the hands of the obligor, and by making him exe¬ 
cutor, that amounts to a payment and release. 

(2.) It is otherwise if he had no assets, because then riou-d. iss. b. 
there is no person to pay^ but only to rcceivcj so that it is 
the having assets that amounts to payment. 

(3.) Jf the %bligor administers to the obligee^ though there ** 
is assets^ this is no extinguishment, and yet in that case 
the same person is both to pay and receive; the reason 
is, because an administrator comes in by the act of the ordinary^ 
but an executor (as in the principal case) by the act of 
the party himself; but yet the Chief Justice held, that if 
an admimstrator shall, out of his own money, pay a debt 
of the intestate to the value of a bond debt, which he 
(the administrator) owed to the intestate, this would be a 
discharge of the bond. 

(4.) Where the obligee dies, and his executrix marries the 
obligoi*, tliis is no ■extinguishment of the debt; but if a 
feme obligee marry the obligor, this would extinguish the 
debt; because ikw'ould be a vain thing for the husband to 
pay money to the wife in her own right; but he might pay 
it to her as executrix becausd there might be administra¬ 
tion de bonis non, of that as well as other goods, and it 
might be kept by itself; and if the husband takes it, though 
it becoides his goods, yet it is a devastavit, 

(5.) If the obligee makes the obligor executor, and be ad¬ 
ministers some part of the goods (as in the principal case) 
and dies before probate, the debt is discharged, and this 
tAnounts to a release, because by his administering he hath 
accepted to be executor, and becomes a complete executor, 
and cannot afterwards refuse or waive it ; and he may, 
before probate, receive, pay, release, and maintain any pos¬ 
sessory action, as trover, or trespass, foi^goods of his testator 
.taken since his death; and he may, before probede, avow 
for rent due since the death of his testator, but not before, 
and'the right of an executor is not like that of an adminis- 
trator, which is derived from the ordinary, but it is en¬ 
tirely by virtue of (he will, and the probate gives him no 
right, either to his «#ce or to an action, for he may bring 
an action before probate, but an administrator cannot be¬ 
fore letters of administration granted; iiis true, he can¬ 
not proceed in such action probate,^ being conve¬ 
nient in other respects, but not to give him a right. 

(6.) Wlihre an executor is made, and he never ad¬ 
ministers) he may refuse whether be will administer or 


Plow. Com. 290. 
1 Mod. 313. 
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not: and thereupon an immediate administration shall be 
granted, (viz.) de honis W. R. inteslati; but if once he ad¬ 
ministers, he cannot afterwards refuse or waive the office, 
and administration cannot be committed to another during 
his life. 

(7.) So likewise if he administers and i^ies pro- 
batCf an immediate administration, and not an administra¬ 
tion de bonis non shall be granted, because he died ante 
onus super se susceplum in the ecclesiastical court. 

(8.) Where an executor dies after he hath administered 
and before probate, and makes a will, and W, R. executor, 
such executor can never be executor to the first' l.cstator, 
because he can never prove his will, for he is not named 
in the will of tl^e first testator, and no person can prove his 
will but he who is named in the will; but if the first excriMor 
had proved the will, then his executor would Iiave been 
executor to the first testator, because the probate of the 
will would have been a continuance of the first executor¬ 
ship. 

(9.) Where several executors arc made, they may all 
refuse, but if one administers, the rest cannot refuse, l)ut 
they must all be named in actions brought in the rij^ht of 
the testator^and notwithstanding such refusal, any ol them 
may release a debt; and if the refusing executor survive 
those who acted, and admiuistrntifin is c,pminittcd to ano¬ 
ther, it is void: But if such refusing executor come into 
court and refuse, in such case administration may be com¬ 
mitted to another. 

Upon the whole matter, the executor in the principal 
case having administered part of the goods, though that 
executorship was determined by his death, yet he being 
once executor by his administering, that operated as a re¬ 
lease of the debt; and afterwards he dying before probate, 
his executor cannot be executor to the first testator so 
to revive this debt. 


10. YEOMAN tj. BRADSHAW. 

Antes Bills of ADJUDGED, That a bill of exchange shall be said to 
Exchange,?. noUsbUia where the debtor is, and not where the 

hill », for it is no specialty in law; for if an executor pays 
debts upon simple contract, or suffers judgment to pass 
against him, in such actions he may plead such payment 
or judgment in bar to an action upon a bill of exc^ttges it 
is like an awiird in writing, which is no chattel where 
such award liesj for in pleading, it is never said hk in 
curia proUd', which shews that it is no speciaKy. 
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FEES, FEUDS, & FEOFFMENTS. 


1. FEODA: ^euds were originally at will, and then Rei. Spel.9. 
they were called raunera^ afterwards they were for life, 

and then they were called bemficia: and for that reason 
the livings of clergymen are so called at this day, and 
afterwards they were made hereditary, and then they 
were called feoda, and in our law fee-simple. 

2. When Htigh Capet usurped the kingdom of France^ 
about the year 947, to fortify and support himself in such 
usurpation, he granted to the nobility, that whereas 
till then they enjoyed their honours for life, or at will 
only, they should from thenceforth hold them to them and 
their heirs; which was imitated by William^ called the 
Conquerer, upon his accession to the crown of England, for, 
till his reign or feuds were not hereditary, but for life 
only, or for some determinate time. 

3. A feoffinent |vas originally the grant of a feodal 
estate or feud; but now it is the grant of an estate of in* 
heritance; and till feuds and tenures came in, charters 
and conveyances'in fee-simple were made by these words, 
dedi Sf concessi, without the words feoffavi, 

4. And until the statute quia emptores terranim, the 
feoffments were always tenendum of the feoffor per homo.- 
gium sfirvitium, but after that statute they were made 
tenendum de capitalibus, ddmirds feodi, ifc. 

But now the way of pleading a feoffment is thus, xiz. 

That W, R, was seised in fee of the place where, fyc., 
a«id being so seised feoffavit quendam W. W, ifiter alia per 
nomina omnium, Sfc, haberu£ &r tenencP diet' tenementa, Sfc, 
prafat' W, W,, Sf haredibus suis in perpetmim ad solum opus 

usum, ^Cm 


5. PARSONS PETITT. 


A SPECIAL verdict in ejectment found, that there 
were two joint-tenaifts in fee, one of them made livery 
within the view, viz, go enter and take possession; but before 
it was executed she married the feoffee himself; it was 
argued, that this feoffment was void, because there was 
no actual entry pursuant * to the livery, and that by the 
•ubsequent marriage the feoffee was seis^ in right of his 

8aIiKblD| Vol. Ill* 27 


1 Mod. 91. 

4 Go. 61. a, 

2 Lev. 34. 

2 Roll. 3 K. 
Pbilex. 50. 

1 Vent. 186. 
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Bkc. Abr. 109. 


* Mod. Cases 

198. 
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Inquisition for 
Uirowing down 
fences in the 
ftiglit time. 
«Cir^Cfv.380, 


Tvife, and now cannot by his entry work any prejudice to 
her right; but adjudged that he might enter at any time, 
for he had not only an authority so to do, but an interest pas* 
sed by the livery in view, by which act the woman did <111 
which was in her power to do. 


T 


FENCES. See Distress, 3. 

. ' • 




I. POOL ». LONGVILL. 

IN replevin, the defendant avowed the taking, 4'^* 
for rent arrear; the plairdiff replied in bar, tha{ lie 
the {ilainlill'wa.>> possessed of a close adjoining to the luais 
in quo^ and tiiat the defendant, and all those whose 
estate he had lime out of mmdhad made and repai.''cd the 
fences, 4’^.; and that the fences were ni-t repaired^bat for 
want thereof his (the plaintiff’s) cattle escaped out of his 
close info the locus in quo^ 4^.; and llijat the defendant 
took them before the plaintiff had any notice that they 
were there: And upon demurrer to this replication it was 
adjudged ill, which judgment wa^ affirmed upon a writ 
of error in B. Jt., the Coui t relying upon the year-book 
10 fJ, 7. 21. /;.; wncre it is held, that if cattle escape into 
another man’s land, and the lord distrain^ it is not material 
wiielher they were Irvnnt mul coucharU^ for the distress is 
good; but the reporter tells us, that there is a difference 
W'herc a lord distrains within his lordship, and where-»a 
lessor di.sti'ains for rent arrear, for as to the lord, it is not 
material wiietlicr the fences are in repair: but as to the 
lessor, if he is liouud to repair the fences, he must take 
cai'c*his tenant shall do if: El per * Hnlt^ Ch. Just. It is 
.fit this case should be better considered, for it will be 
hard to 'maintain it* 


2. THE KING V. THE INHABITANTS OF 
PENRITH. 

..[Pasch. 1 Wilks. B.R.] 

INQUISITION to the sheriff to inquire what male* 
factors threw down the hedges and fences of Lancelot 
Simpson^ and upon a return thereof a * HiHringas was 


Finest 


awarded; it was objected, that there was not hftecn days 
between the ieste and return of the original, and this was 
held to be a fault per Curiam (a). It was also objected, 
that a distringas ought not to bh awarded upon the return 
of the inquisition, but a scire /iicias to shew cause, 
but adjudged, tliat a sdre Jiicias was not necessary; then it 
was objected, that it doth not appear that Simpson was lord 
of the manor, or had a right to these fences; but it was 
held, that need not be shewed, for if he had no right, that 
ought to bo obji^cted on the other side. And lastly, it was 
objected that ihe vilt ought to have a year and a day to in¬ 
dict <^iie ^Snalotitctors; and it appears that this inquisition 
was taken within the year after the offence committed: 
Adiudge 1, that a year and a day is not necessary to be al¬ 
lowed, but a convenient time, and of that the Court may 
prope* ly judge. 

Distringas upon the statute Westm* 2. against the inhabi¬ 
tants of the next vills, for throwing down inclosurcs. Two 
of the inhabitants of each vill appear, and plead, that the 
inclosurcs w'cre thrown down in the day-time, and not in 
the night. Et per Curiam: Whether they were thrown down 
in the day or night it is not material, for if the ofienders 
were n»t known, it is within the statute, wliich gives the re¬ 
medy where the oflenders arc not known; and where they 
are known, the pzp'ty hath remedy by an action of trespass. 

(a) Co. Lit. 1S4. b. 2 Inst. 567. 


FINES. 


1. ANONYMOUS. 

CHUl. 12 Will. a. B.R.] 

PER Hoitf Ch. Just. At common law fines were levied 
upon any original writ; as upon a writ of enJtry, zorit of right, 
fyc., as well as upon a writ of covenant, and* they might be 
levied lor any thing for which a prcecipe quod reddai or per- 
mittat lies; and they are leviable in counties palatine, by the 
statute 38 J9. 8. cap, 19; and 3 and 3 Ed, 6. cop. 38. 


w 
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Where the cng- 
niaoi- died after 
the caption, and 
^fore the return 
of the writ of 
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an infant, who 
died before she 
was of age. 

S Vent. 30. 

• Lev. 30. 


1 Vent. 143, 
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1 Freeni. 311. 
Oilb. Ch. 62. 
Cruise 108. 


[169] 


Indictment 
quashed for not 
setting forth, 
that he was seis¬ 
ed or disseised. 

1 Hawk. ch. 64. 
Me. 38. 


2. CLEMENTS ». LANGHAM. 

[|PascIi. 2 Annee, S. C. 2 Ld. Raym. 872.] 

ERROR of a fine levied in the court of Common Pleas; 
the error assigned was, that the cognisor di&l after the cap- 
tion, and before the return of the writ of covenant, and for 
this reason it was reversed (a). Serf, #/r. 

3. The husband prevailed with his wife, being about 
twenty years of age, to levy a fine of her inheritance; the 
wife died, El per Curiam^ if she had becT\ living and un¬ 
der age, she might upon a motion be brought into court 
by an habeas corpus, and if by inspection she be found to be 
under age, the* Court will set aside the fine, and punish 
the commissioners who took the caption; but at common 
law, there were no such abuses, because all fines were le¬ 
vied in court; but now since the statute \5Ed, 2. which 
gives the dedimus, fines have often been levied by infants. 

4. A fine of all his lands in the parish of Jilantiford, 
shall pass all his lands in that parish, though in several 
tills, but not out of the tills, though in the parish, 

5. A fine and nonclaim bars all trusts and equities, 
where the equity charges the land, b*ut where it*'chargcs 
the person in respect of the land, it will not bar; also an 
equity of trust, created by a fine, shall never be destroyed 
or barred by the same fine. 

(a) jR. ac. Barnes 220. 2 Wils. 115. Vide Cruise 27. 


FORCIBLE ENTRY. 

II 



1. THE QUEEN v, GRIFFITH Sf AL\ 

QMich. 1 Annse, B. Ift.] 

INDICTMENT for a forcible entry quashed, for not 
setting forth, that the party was seised or disseised, or 
what estate he had in the tenement; for if he had only 
a term for years, then the entry must be laid into the free- 
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hold of A* in the possemon of W. /?., and the restitution 
must be’accordingly: Tlie word seisin is a term of art in 
this case, it being upon the statute of H, 6 .; but the case 
in *Popham was upon the statute t 21 Jar. 


2 . ANONYMOUS. 

• 

AT common law, where the party had a right he might ’?***’'„^ 
enter with force; but by the stntule 15 / 2 . 2 . he is restrain- 1732 , 
cd from entering with (hough he hath a right to en¬ 
ter; neither dan he enter peaceably, and hold out manxi 
forti per 8 //. 6 . cap. 5, nor enter rnaxiu forti, and hold out 
manu forti, , 

Now in these cases,a man may cither proceed civilly St. slim. 6,9. 
or criminally; his civil remedy is by writ of forcible entry, 
wherein he shall recover treble damages and costs; and iMS. 
this is upon the statute of []. 6 ., and to this writ the de¬ 
fendant may plead not guilty, or he may plead any special 
matter, and traverse the force; and the plaintitfin his re¬ 
plication must answer the special matter, and not the tra¬ 
verse, for there shall be no inquiry of the force, if the spe¬ 
cial nAitter is found for the defei dant, and if it is found 
against him, then he is convicted of the force of course. 

3. But the plaintiff can never recover in this action, 
unless he maintain his writ, (viz.) that the defendant ex- 
pufit 4 '* disseisivil aim; therefore he must have some estate 
of freehold at least, and such an estate upon which the de¬ 
fendant could not lawfully enter, otherwise it can be no 
disseisin\ 

4. But if W. /2., is seised, and L, R. having good right f I 7 O ] 
to cntcr,doth accordingly enter manu forti^ he might be in- 1 Ha^. c. 6^1. 
Micted notwithstanding his right, and restitution shall be ’’ 

Awarded. 


6. THE KING r. BENGOUGH. 

QTrin. 11 Will. 3.] • 

INQUISITION for a forcible entry upon the possession Upon an inqui- 
of Lanton, was taken upon vteu' by onus justice of peace, 
and restitution awarded; and now the attorney-general juTiiM.'hecan-* 
moved for re-restitution upon an i^davit made, that not deiiy * tra- 
when the force was found, the defendant tendered a tro- ° ^ ® 
verse of not guilty to the inquisition, which the justice of 

S eacc refused to accept; and per Ouriam^ (except Gould, Cm £>".31. 

ustice,) the justice of peace should have accepted the ». 647 ''‘ 
traverse, fd> the fact was traversable, and that the law 
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was taken to be so in this court during all the time the 
Ch. Justice Keeling sat here: It is true, m '*Styles it is said, 
that upon an indictment at sessions, the justices may ac¬ 
cept a traverse, but that a justice of peace, upon an inquir 
sition of a force taken upoR his view, cannot accept a tra¬ 
verse, because it is a sort of judgment upon his view^ but 
the law is taken to be otherwise. 

6. The indictment was, that W, R, being seised andpos^ 
sessedj^c* the defendant entered; this was adjudged ill.for 
the uncertainty. 

7. So it is where the indictment was, that IF. fV. en¬ 
tered and disseised him; for though a disseisin may* imply a 
freehold^ yet it ought to be expressed. 

8. Indictment, ^rc, reciting the statute 8 II. G. to be 
(viz.) If any one lie expelled vel dmeiW, this was adjudged 
ill; for the statute is si alitpiis expuhus ^ disseisitus^ in the 
rcpulalive, and not in the disjunctive^ so the person must be 
both expelled and disseised. 


FORGERY. 


1. THE QUEEN v. GODDARD ir AV. 

[^Trin. S Annee. 2 Ld. Raym. 920. S. C.] 

THERE is a short note of this case in 1 Salk, but the 
case was as followeth: ss. It was an indictment for for¬ 
ging an assignment of a lease; the indictment was, (viz.) 
Juratoresy Site, super sacramentum suum presenlanl qttod 
cum testatum cxistit per quandam indenturam quod W. R. di- 
misisset Sr .concessissel Sr per eandem imicniuram dimisit Sr con- 
cessity Sre. The ‘defendant /also faJbricavit quandem assigna- 
tionem sive scriptum vel indorsamenlum in scriptis, tenor cujits 
quidem assignationis sequitur; and then^it sets forth the as¬ 
signment, in hac verba; and at the bottom there was 
the mark of the assignor, for he could not write his name; 
but no mark appeared upon the postea: Et per Curiam, 
the *quod cum is* well enough, for it is but an induce¬ 
ment to the fact; and when the indictment comes to 
charge the forgery, it charges it in a particular manner; 
it is true, it is otherwise in an action of trespass, for 
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there qmd cum is only recital and no positive charge: El 
per Holt and Powis, the words per eandem indenturam con¬ 
cessit were a positive averment of a lease, and had no rela¬ 
tion to the testatum existit; but Powell und Gould, contra: 
And, per totam Curiam, the want of the mark of the de¬ 
fend.ml upon the postea was a fatal defect, for by the stat- 
ut*.; oi* rrauds,‘«$rc. a lease is not assignable without a writ¬ 
ing signed by the party: 'But, per Holt, Ch. Just, if the in¬ 
dictment had been for forging a deed of assignment, and the 
fact had been set forth without any mark or signing, that 
might have been good, because signing is not necessary to 
a deed, ^br in former times they were only sealed and not 
signed (o); but now, since the statute of frauds, ^*c. an as¬ 
signment by writing, if it is no deed, yet it^must be signed; 
and this being no more, it ought to have been signed, 
otherwise it is no assignment: And now the Court being 
informed, that there was a new indictment found against 
the defendant, they would not give judgment upon these 
exceptions, but ruled the defendant should plead to the 
signing: And per Moll, Ch. Just, the defendant cannot 
plead over in any case but in treason and felony; and 
being found guilty, he' could not plehd the other indict¬ 
ment pending in abatement (6), but must plead auterfoits 
convict. 

(a) Fide 2 Bl.* Com. 306. {b) B. ac. Doug. 240. 


2 . THE QUEEN v. BROWN. 

» 

INDICTMENT for forging a cocket pro quinq, sarciuis 
lini, Anglice, five packs of linen cloth; and being found 
guilty, it was moved in arrest of judgment, that the indict- 
nv^nt was ill, because it was uncertain how much cloth 
there was in those packs; but adjudged, that it is suffi¬ 
cient to describe the thing in which it is contained; as for 
instance, * duas sarcinas canapis, Anglice, two bundles of 
hemp. 


3. THE KING V. MARSH. 

ONE Marsh was found guilty of murder upon the coro¬ 
ner's inquest, and afterwards the coroner inserted the 
names of two other persons as found guilty by the same 
inquest, who, together with the said Marsh, were indicted 
upon the said inquest, which being tried at bar, they were 
all acquitted; afterwards two of the jury of the coroner's 
inquest ma^e oath, that they found the indictment only 
against Marsh, and that the coroner took the indictment, 
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5 Mod. SS5. 


Tide st. 4 k 5 
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it being in English^ and told them he must ingcoss it iA 
Latin, which was done, and then he inserted the names of 
the other two persons, whereupon an information was 
brought against him for a fbrgcry, which was tried at bar, 
and he was found guilty; but, having compounded with 
the prosecutor, was fined only twenty nobles. 


4. WATTS’S CASE, 

INFORMATION against the defendant for forgery, and 
for publishing a forged deed, knowing it to be forged: 
Adjudged, upon a conference with the judges of B, R. to 
whom one of the barons of the Exchequer was sent, that 
no person who is or may be a loser by the deed, or who 
may receive any benefit or advantage by the verdict being 
found against the defendant, shall be a witness. 


0 

FOREIGN PLEA. 


1. CHOLMLY *. BROOM. 

[Pasch. 9 Will. 3. B. R.] 

DEBT against the defendant in custodia marescalli, upon 
a bond scaled and delivered at Chester: The defendant 
pleaded, that he was an inhabitant in Chester, and, at the 
time of the actioq brought, lived in Chester, fyc. The 
plaintitr taking this to be a foreign plea, and therefore 
ought ta be sworn, which not being done, he entered 
judgment: But It was set aside; for, per Curiam, a plea to 
the jurisdiction is no foreign plea, nor a plea of privilege, 
nor of ancient demesne, which pleas are never sworn: A 
foreign pica is where the defendant by his plea would re¬ 
move the cause of action out of the county where the 
plaintiif had laid it; but it is no foreign plea where the 
defendant agree!) the place and county as the plaintififhad 
laid it. 
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2. SPARKS V, WOOD. 

IN an action of debt in London, the defendant moved 
for a* prohibition, suggesting, that he tendered a plea in 
the inferior court, that the cause of action did not arise 
within the jurisdiction of that court, and offered to make 
oath of it, and now would have made affidavit of the truth 
of the fact, and of liis plea in B, R, Sed per Curiam s 
Oath ought to be made of the truth of the plea in that 
very court whose jurisdiction is denied; and, it appearing 
that he tendered such oath after the Court was up, this 
prohibition was denied, for it ought to be done sedetUe 
Curia^ and inpnpria persona. 


FRAUD AND COVIN. 


1. BY the statute 13 Eliz, cap. 3. all fraudulent con¬ 
veyances as to creditors are made void; and by the statute 
27 Eliz. cap, 4. they are made void as to purchasers, 

2. Now, upon the first of these statutes, if a man 
gives Ills goods to his son, yet they arc still liable as to 
his creditors; but if he gives them to one of his creditors 
horn fde^ without any trust or covin, they shall not be 
liable to other creditors. 

3. So if a man is indicted and gives away his goods to 

prevent a forfeiture, the king shall have them upon an at¬ 
tainder or conviction; otherwise if he sell them to one 
for a valuable consideration, who had no notice of the 
indictment, ’ 

4. If tenant for life commit a forfeiture, so that by the 
entry of him in the reversion his creditors ma;^ be de¬ 
feated, this is a fraudulent conveyance as to them. 

5. Upon the statute 27 Eliz.^ if a man levy a fine to 
the use of himself for life, remainder to his son in tail, 
and afterwards sells the fee-simple to W. R., he, as a pur¬ 
chaser, shall avoid this conveyance, because it was voiun- 
tary^ and therefore fraudulent; so it had 4)een if he Had 
settled the remainder on his wife, unless there had Hen 
a consideration or precedent marriage. 

Salkeld, ^ol. III. 23 
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(j^AMlNG. 

0. The father made a lease for tweniy-on^ ycarsi in 
ti'iibi. for his daughter till marriage; and if she married 
witli his consent, then to her during the term; this till 
marriage is fraudulent as to a pur^aser, but after mar^ 
riage it is good, because marriage is an advancement to 
the daughter, and the husband 7vas drawn in by this con* 
veyance to marry iier. 

7. The husband was a tradesman, and his wife was au 
inheritrix, and he promised her, that if she would join 
with him iu a sale of her land, and let him have the money 
to pay his debts, that he would leave her 400 h; About 
six months after the lands were sold, he gai;c bond to 
ir, JR. to leave his wife 400/.; adjudged, this is not 
fraudulent, but good against creditors. 


GAMING. 


I. SMITH r. ARY, 

[Hill. Q Aiinffi, 2 Lil. Ray. 10S4. S. C.j 

iJVDEHI'fjJ TUS assumpsit^ in which the plainlitT dc- 
rlnred, fliut in consideration he had promised the defend* 
ant to play and to pay what he lost; the defendant pro¬ 
mised to piay, and to pay the plaintiff what he (the de¬ 
fendant) lost; cumy. etiarrij that he (the plaintiff) had won 
so much money ad Iwiuni pradict\ the defendant in con- 
sidetatione imlc promised to pay it: The Court agreed, that 
here were mutual promises laid in the first count, but that 
an * nvklnlalus would not lie upon those promises; it is 
truu, it was insisted for the plaintiff, that the mutual pro¬ 
mises in the first count must be understood, as if repeated 
in the .second, because the play was upon the same agree¬ 
ment, and the money was alleged to be won ad Iwlum 
predict' . But mr Curiam^ the second count is not the 
better for the first, for they arc separate and distinct from 
•one another, so that the agreement* laid in the one will 
not go to the other; and if so, then there is nothing to 
support this action but the mutual promises, and debt will 
not lie upon vi promise, and consequently an indehitaim 
will not; for there must be a consideration, or a ^idpro 
quo to support it. 


Guabdiak. 
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2 . ROSTINGTON’S CASE. 

(1 Ld. Raym. 89. S. C. cited by the name Rosindale.^ 

ONE covenanted that his horse should run four heats 
with the horse of fV. R. for 30/. each heat, which in all 
amounts to 1201 .; adjudged, that though he win every 
heat, he can recover, no part of the money, for though they 
were distinct wagers, yet the contract was entire. 

s! EGGLETON v. LEWIN. 

IJ^DEBITATUS assumpsit (ov 201. won rtt cards, there 
was judgment by default, and a writ of inl|uiry executed, 
and, upon a writ of error in the Exrhotjuei Chamber, 
the error assigned * was, that a general imlebUatus assumpsit 
would not lie for money won at play; and the greater num¬ 
ber of the judges inclined, that it would; but prr Holt^ Ch. 
Just., and Ch. Justice of C./?., that it would 

not, because there must be some meritorious act, as a con¬ 
sideration to maintain such action; it will lie against him 
who holds the wager, because the law implies a promise 
to deliver the money to the winner. 


1 Vent. 253. 

2 I^fv. 92. 
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GUARDIAN (0). 


1 . A GUARDIAN is either legitimust testameiitarius^ 
datus, or custiimarius. 

2 . He who is a lawful guardian is %o either jure com- 
muni, or jure naturali; the first as guardian in chivalry, 
who is so either in fact or in right; the other dejilre nalu- 
rail, as father or mother. 

3. A testamentary guardian by common law, for the 
body of the pupil, ^s to remain with him who was ap¬ 
pointed by the testator, till the age of 14; but as for his 

goods it might be longer, or as long as the testator appoint- f 32 ii. g. 
ed; and as to this matter there are scyeral t statutes, 
which you may see in the margin. 12 Car. 2. 

(a) See this subject veiy fully discussed in Harg. Co, Lit. 88 . 6 . 11 . f. 
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4. Cktardianm daius, by the father in his life-time, or 
by L^rd Chancellor after the death of the father. 

5. And, lastly, there is a guardian by custom, as of or¬ 
phans by the custom of London and other cities and* bo¬ 
roughs. 

6. By the civil law, id quod a htloribus arrogatur potius 
jusiitia guam aliena auihoritaleJirmaiw, therefore the guar¬ 
dian is to educate his pupil pro facultaie-patrimonii ^ digni- 
Me nalalium; and this word education comprehends/ood, 
raiment, lodging, physic, and schooling, 

7. He shall answer for what is lost by his fraud, fault, 
negligence, or omission, but not for any cdlsual events, as 
where a thing had been well but for such an accident. 

8. He ought to sell all moveables in a reasonable time, 
and turn them into land or money, especially if they were 
bona peritura, for those yield no profit; yet in some cases 
this rule may fail, as where the pupil is near being of age, 
and may want such goods. 

9. He shall pay interest for money in his hands, which he 
might have put out at interest, for in such case he shall be 
presumed to make use of it himself. 

10. If 600/. is due and in arrear from the infant’s es¬ 
tate, and the guardian compounds it for 100/., the infant 
shall have the benefit of such composition, and not the 
guardian. 

11. Now, as io guardianus daius, this case happened; 
the father devised the tuition of his son, being seven years 
of <^e, to his mother-in-law, and died; afterwards the 
widow married her servant, and, being poor, the uncle gets 
the possession of the infant, and sends him beyond sea, but 
the Lord Chancellor ordered him to send for, and restore 
the infant; for, where there is a guardianship by the com¬ 
mon law, this Court can order and intermeddle; but whetc 
by statute, as in this case, the Court cannot remove either 
the child or guardian; but we can and will make him 
give security not to marry the infant witliout the Court is 
first acquainted with it. 

12. And as to*a guardian by custom, as in copyhold 

manors; if the copyholder has a son within age, and die, 
the guardianship doth de jure belong to the next of kin, to 
whom the lands cannot descend; but by custom it may be¬ 
long to the lord of the manor, either to be guardian himselfj 
or to appoint one. * 

13. The father in a copyhold manor, and being a copy- 
holder himself, cannot, by virtue of the statute * 22 Cbr. 2. 
appoint a guardian for his son; for there maybe a custom 
to the contrary, and to alter that custom may be prejudi¬ 
cial io the lord of the manor. 

14. Where an infant has only a personAl estate, the 
Ecclesiastical Court may appoint a curator or guardian as 
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to that, and may take security of such curator by bond, for 
due performance of his trust; but it hath been a question. 
Whether such bond shall be taken in the name of the or* 
dinary and commissary, or in the name of the ordinaiy 
only? 


15. BRIDGET HIDE’S CASE. 

BRIDGET Hide, being the daughter and heir of Sir 2 Lef. m. ao 
Thomas Jjjlide, and about thirteen years old, and her mother ‘P®®***®^*^ 
having married Sir Robert Viner, and she being dead, the her fathei^in- 
Court was moved for a habeas corpus to be directed to Sir >*^1 Court 
Robert Viner^ in whose custody she was Iqft,and who had ^e”nto 
no right to her, so that her aunt was guardian at law; and eogmzanoe not 
she being brought into court, it was suggested, that he in- ** 

tended to marry her to a great person, but of small fortune, 1 Vn* isr, 
though she was already married to one Mr. Emmerton^ by ® 
the consent of her mother whilst living; which marriage 
being questioned, and the young child being asked by the 
Court, Whether she was willing to stay with her father-in- 
law? she answered, that she was; whereupon he was or¬ 
dered ^ enter into'a recognizance of 40,0001. not to let 
her marry whilst she was in his custody, and to permit her 
aunt to visit her» 


HEIR. 


1 . KILLOW V. ROWDEN. 

[Hill. 8 Will. 2. B. R.] 

DEBT against |he defendant as heir to his father, Cuth. i 38 
without shewing hno he Teas heir; upon riens per descent 
pleaded, the jury find that John Romden, the father, be- 3 Mod. 353 . 
ing seised in fee, entered into this bond for which the suit ^***0,4 
was now brought, and afterwards he settled his lands to ^out'^cwl^ 
the use of himself for life, remainder to his eldest son in how heir, good, • 
iailf remainder to his own right heirs, and died; after 
whose death the eldest son entered and died, leaving issue 
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a son who also died without issue, so that the I’eversion 
(a/tcr the estate-tail *being spent) came to the second son 
of the obligor, who was now defendant; and the question 
was, Whether he‘had the estate by immediate descou-from 
him, or from his nephew, who was the only son of his elder 
brother? Ei per Curiam; Neither the elder brother or his 
son were ever seised of the reversion, for they were seised 
of an estate-tail, and not of the reversion expectant upon 
the determination of that estate; and if a jf^rmfdon had 
been brought against tlie defendant, he should not, in ma¬ 
king his title, have mentioned either his *elder brother or 
nephew; and yet they were seised of the revcrsioli to some 
purposes, to give^ to forfeit^ to be in ward^ and to join 
the mise upon the mere right. 

2 . In debt against the heir upon the bond of his ances¬ 
tor, he cannot plead that W, R. is executor, and hath assets 
sufficient to pay the debt, because the plaintilT ought to 
have the benefit of his security, and by consequence his 
election to charge either heir or executor; but in such 
case the heir by a bill in equity against the executor shall 
be relieved. 


Jones 88. Heir 3. Adjudged, that the heir is never bound without an 
Uumiie haUi***^ ca/ircss lien and assets, and even then no longer than he hath 
Assets. Vide assets, for he is not bound to keep them till he is charged; 
fa?m'* 4 i^’ assets he ought to plead truly and to confes.s 

3 it M. them, otherwise a judgment general shall be given against 

o. 14. him de lerria propriis, for it is now his debt. 


1 . RKDSIIAW V. IIESTIIKR. 

[Comberb. 334. S. C. Cartli. 353. S. C.] 

» Afo. 1 . 122 . DEBT against the defendant as heir upon a bond of his 
Debt against an anccstor; upoo nm? per y/e$cent pleaded, the plaintiff re- 
hcir,j;ou(l. plied, that he had lands by dc.sccnt (n) ante exhibitionem 
hilla,nndc dc debilo prcsdicC satisfedsse potuit, Sf petit judicium 
Curias;^ and upon .a d.cmurrer to this replication it was ob¬ 
jected, that the plaintiff ought to have concluded to the 
country; .besides, the replication is ill at common law, be- - 
cause it is, that the defendant had lands by descent ante 
exhibitionem billee, which may be true, and yet he might 
have none at the time of the bill exhi}iited; it is likewise 
*3 Sc 4 Will. 3. ill by the ^statute, for that directs, that where the heir sells 
any lands which were liable to the debts of his ancestor, 
before any action brought against the heir, shall be an^ 
swerable for the 'halue of the land so sold, which value 
should be tried by a jury, who, upon finding that such 

(a) [[After the death of hU father, and before the bill exhitnted .3 Comber. 344. 
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lands descended, are ex officio to inquire of the valuet 
therefore the replication should be, that the defendant had 
lands by descent, before, or at the time of the original 
writ, without alleging undo de debito* satisfecisse potuit, 
and then concluding unde petit judicium^ Sfc,; because it is 
making the value of part of his replication, and putting it 
upon the judgment of the Court, when it ought to have 
been tried by a juj-y: 8ed per Curiam^ the replication is 
good, for though a jury may find, that what descended to 
the heir is not sufiicient to satisfy the debt, and so may 
falsify the value alleged in the replication, yet the plaintitf 
shall recover tothe value of the land sold, be it what it will. 


b. OSBASTON a. STANHOPE. 

DEBT against an heir upon a bond of his ancestor; the 3 f^v. 2 s?. 
defendant pleaded, that he had nothing by descent pmler s Mod. so. q. r. 
the reversion expectant after the determination of a lease 
for years; the plaintiff replied, that he (the defendant) had oX that he had 
sufiicient assets by descent; and upon a demurrer it was 
objected, that this {reneral replication was ill, for that the 
plaintitPought to have answered the prater: Sad per Cu- S«*d- 
riant, the prater is immaterial, because the reversion which i 
follows is not chargeable, for the ancestor had settled the 
lands upon trustees to the use of himself for life, remain- Curdi. 
dcr to the Iieirs males of his body, remainder to his own 
right heirs, with power for the trustees to make leases, so 
that it was a lease made by them, and if the reversion 
should happen before the estate-tail spent, he had still but 
a reversion after an estate-tail. 
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1. SMARTLE v. PENHALLOW. 

[Hill. 1701.*B. R. 2 Ld. Itaym. 994. S. C.] 

IN a special verdict in ejectment, the case was: The Mod. Caseses. 
custom of a manor was, that a copyholder might surrender 
for three lives successive, and that an heriot was due on the comhoi^r 
death of every tenant; a copyholder surrendered to W, JR. ««^der 
for his own life, and for the lives of B* and and sa’^m^aolii 
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Highways. 

the question was, Whether this was warranted by the cus* 
tom? And adjudged that it was; and that it was no incon* 
venience to the lord of the manor, for there could be no 
occupancy: But Powell^ Justice, doubted, because of .the 
statute of bankrupts: Sed per Holt^ Ch. Just. The statute 
makes no diflerence; for ir the copyholder becomes bank- 
rupt, and his estate is assigned by the commissioners, the 
assignee would have it determinable upon the life of the 
copyholder bankrupt, and that the heriot would be then 
due, but not upon the death of the assignee, because it was 
so originally, and cannot be altered by the act of the copy* 
holder himself. « 


2.’ OSBORNE V. STORE. 

IN trespass, the case was: A lease was made to Dorothy 
Edgeomb for ninety-nine years, if she and Margery Upton 
should so long live, under yearly rent of 20s./ and also 
after the decease of the said Dorothy and Margery (her or 
their best beast in the name of a.henot)\ that the plaintiff 
Osborne married Dorothy Edgeomb, and in right of his wife 
was possessed; and that she and the-'said Margery Upton 
were dead; and that the defendant took the gelding for an 
heriot after the death of Margery, Sfc,} and upon a special 
demurrer it was objected, that an heriot ought not to be 
paid, for this being an heriot-service reserved on a lease, is 
of the same nature with all other services reserved on 
leases, and that is to be paid whilst the lease is in being; 
but here it was determined by the death of Margery, and 
there was no reversion in the defendant at that time: Two 
judges were of that opinion, but two more held, that the 
defendant had a reversionaiy interest in that instant 6f 
time that Margery died, and that the seizing the gelding 
shall relate to that time. 


HIGHWAYS. 


1. ADJUDGED, That where a way leads to a market- 
town, or communicates with a great road, it is a highway; 
but if it leads to a churchy or to a vill, or to a particular 
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house, it is a private zoapj and in a highway, which is 
called Pta Regia^ the king hath only the passage for hinir 
self and the people; for the freehold of the soil is in the 
lord of the manor, or in the owner of the land on each side; 
and if there are trees and other profits there, they belong 
to him. 

2. Now, al to reparation of each, a private way is to be Who are to re- 
repaired of commpn right by that vill or hamiet, where it 

lies, but a pvblic highway is to be repaired by the whole ways, i Hawk. 
parish, unless some prirate person is bound to do it, either ®* 

by prescription, tenure, or encroachment. 

3. Bat lessee for years cannot be charged ratione temuras Lessee for yean 
(a), because that goes with the inheritance, [and the ter- 

tenants are obliged, Salk. 336.] “ 

4. Where a highway lies over an open field, and the car. sos. 
owner of the field turns the way to another part of the field Where a'high, 
for his own convenience, or encloses the field for his own 

benefit, and leaves a sufficient way besides, he is bound to who turrit 

repair and maintain that way at his own charge, and he 

must make it passable, though it was foundrous before; 

and if the way is not sufficient, any passenger may break 

down the enclosure and go over the land, and justify it till 

a sufficient way is .made, and in this case the jury are 

only to inqyire if it is the ancient way, if it is enclosed 

for the profit of the owner of the soil, and if it is foundrous; 

and it being proVed that it was impossible to make the 

way because of the soil: Per Curiam, lex neminem and imr 

possibilia; but in this case the defendant had bound him- [183] 

self to make the way good by enclosing the field; and that 

if he would take away the enclosure the charge would fall 

upon the parish. El per Curiam, though he hath made 

the way as good as it is capable of being made, he shall 

not give that in evidence in discharge of the information, 

but he may give it in evidence in mitigation of the fine. 

5. Information against a common carrier, setting forth, Mich. 17 Car. 
that no waggon ought to carry more than 2000 weight; 

and that the defendant used a waggon with four wheels, com- 

Sf cum inusitato numero equorum, in whifh he carried 3000 mon cMwr.for 
or 4000 weight at one time, by which he spoiled the high- ”” 

way leading from Oxford to London, (viz.) at Lobb-lane, in Sayer 98. 
the parish of Hoselyj this was adjudged good, though it 
was laid generally at Lobb-leme, without shewing how many 
perches tn length; because the nuisance was alleged, for all 
the way leading from Oxford to London, and Lobb-lane was 
mentioned only for the venue; and though there was no 
particular measure expressed how much of the way was 
spoiled, it shall be intended all Lobb-lane was spoiled; 
likewise, though it said that he went inusitato numero eguo- 

(a) Qtuere, If it should not be ra- 55„ where it is held, tenant for jenrs 
Hone FEEsoRimomsP FideTJUoi* may be chaiged fiolioRe lenunn. 

SalkelD) Voi.* Ill* 24 
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rum, tvithout setting forth what number, yet the info^mfl^• 
tion is good, because it was the excessive weight which he 
carried that made the nuisance, 

6. The defendant was indicted for stopping the kirfg's 
highway in Kensington, without setting forth anj' boundaries 
or abuttals in the way, leading irom such a town to such 
a town, yet adjudged good; for a highway shall be in¬ 
tended to go throughout the kingdom; .but it is otherwise, 
if the indictmeut had been for stopping a private way, 

1, Upon un indictment for stopping a highway, the 
course of the Court is, that the defendant may be ad¬ 
mitted to a tine upon his submission, and r. certificate of 
repairing either before or after verdict; but, if alter ver¬ 
dict, there must be a constat to the sherilT, that he may 
return that the ’«xy is repaired, for the verdict being a 
record ofronviction must be answered by matter of record. 

8. indictment agninst a parish, for not repairing a 
highway; upon not guilty pleaded, they cannot give in 
cvidencj; that another is bound to repair, for, if that be 
the case,, it must be pleaded; but where a private person 
IS indicted lor not repairing, he may give in evidence 
that aui'ther is to repair, because he- is not bound of com¬ 
mon right, as the parish is. 




[184] HUE AND CRY. 

Vide Statute 8 Geo, 2. ch, 16. 


1. BEFORE the statute of Winton, the king had a 
certain farm or rent out of each county \n-England, for 
keeping xcatch and ward; and by that statute the counties 
were ilischarged af this rent, being enjoined to do it 


Noyl55. Where 
ooticc is to be 
given ol the rob- 
be^. Vide 
8 G. S. c. 16. 
March 11. Str. 
170 Dull. 

N. P. 185. 

Wils. 105. 


The purchaser 
of the land is 
liable to the 
charges aflsr a 
tbbbcry done. 

Vide 2 Saoad. 433. 


themselves. 

2, The person robbed ought to give convenient notice 
thereof^ as soon as he can; and being robbed in the hun¬ 
dred of J,, and not knowing the confines of that hundred, 
he goes into the next hundred and gives notice there; it 
is sufficic-'t, for that hundred ought to make hue and cry, 
and by that means the other hundred of Ji, will know of 
the robbery. 

3. If after a robbery a hundredor sells his lands, the 

purchaser or lessee is liable, for it is a charge upon the 
land itself. t 


Maridk. 11« Uutt. 125. 


Imparlance. 
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4 . Tjie party fobbed is not bound to pursue the rob- Thc.pcwon rob¬ 
bers himself, or to lend his horse for that purpose; and if 

he knows any of the robbers he must enter into a recogni- bei-s. 
zance to prosecute; but still lie has remedy against the 
hundred, if they are not taken. 

5. And if any of them are tiiken within forty days af- Sid. 11 , wiwre 
ter the robbery, or if they take them before the plaintifl’re- 

covers, the hundred is discharged. 

6 . The party robbed must make oath before a justice OfUieoathto 
of peace, that he did not know the robbers, or any of them; robb^**wkWB 
this he is enjoined to do by the statute 27 AVij. cap. 13. 20 days before 
T!r roi'jjte wlitre an action was brought on the statute of 

hue and cry, and upon not guilty pleaded, the plaiutiirhad 
a verdict: it was objected on arrest of judgment, that no 
time was laid of the examination before a*justicc of peace 
within twenty days before the action brought, which is tra¬ 
versable. 


IDEOT. See Remainder. [185] 


IMPARLANCE. 


, 1. THE QUEEN v. RAWLINS. 

• [Mich. 4 Annee, B. R.] 

AN information was filed against Rawlins on the first Mod. Cues 24S. 
day of Michaelmas term, on which day he was bound by j . 

recognizance to appear, and accordingly did appear, and vcn’toanoAcr 
praj'od an imparlance. And per ^ortKty^ Atlormy-General; 

.Formerly, when the defendant came in by habeas corpus, or 
upon his recognizance, he was to plead u»/an/er,‘that if a 
declaration in a civil action is delivered the first day of 
Michaelmas term, or at any time before Crastin^ Animnrum, 
though the defendant is not bound to plead so as to try 
the cause that term, yet he shall plead so as to entci’, and 
that the defendants ought not to have greater indulgence 
on the crown side; therefore, in this case, he insisted 
that the defendant should imparl only to Crast. Animarum 
of that tciipn. Et per Holt, Ch. Just. Imparlances may 
be to a day certain, or to a return-day of the same term; 


185 


Indictment. 


or from one term to another; and that it was reasonable 
in this case to give the defendant leave to imparl, not to a 
day in the same term, but to a day of another term; be¬ 
cause, if a summems had issued, and process had been con¬ 
tinued, he might have stood out to another term, but might 
have been brought in before the end of that term, and then 
he must have pleaded instanter, and so he shall do now in 
another term. « 


[ 186 ] 2. ELLIS THOMAS. 

[Hill. 9 Will, S. 1 Ld. Raym. 285. S. C.J 

Wkere impar. IMPARLANCES are allowed in general actions oftres- 
^wed Wh^ ^ special clausamJregiU Et per Holt, Ch. 

not ’ Just. If it appears upon the record that an imparlance 
was due and denied, it is error; but then such error must 
appear on the record. 

No imparlance is allowed in a homim replegiando, or in 
assize, because it is festinum remedium, unless upon good 
cause shewn. 


INDICTMENT. See Restitution 3. 


1. THE KING ». KNIGHT. 

[1 Ld. Raym. 527. S. C.] 

1 Silk. 375. THE defendant was indicted, for that he being nuper 
receptor, ^rc., did falsely indorse twenty Exchequer bills 
direS. quasi receptcB essent pro custumis, fye, in deceptionem, Sfc* 

The judgment was arrested, for that nuper receptor doth 
not import that he was the king^s receiver; then to say 
falso Mprsavit quasi recepla essent, is no direct charge of 
any thing which is criminal; it is true, it is said in ^cep~ 
tionem domini regis, but that is only mutter of inference, 
and conclusion; whereas the charge contained in every 
indictment ought to be so certain, that the defendant may 
know what answer to make, and that the Court may set 
the fine in<proportion to the offence; dad likewise, that if 
the defendant should be indicted again for the same fact, 
he may plead auterfoits convict; it is true, the jury have 
found, that the defendant falso indmsavit, but that will not 
fix a guilt, for they are only to find the contents of tibe in¬ 
dictment; and if that will not amount to a crime, the ad¬ 
verb,/a/so, will not make it so. 


Indictment. 




2. ANONYMOUS. 

[Trin. 2 ^nnee.] 

THE defendant was indicted quare vi Sf armis mUum 
oveSi ^c, egait, and a motion was made to quash it, for that 
it was no more than an action of trespass: But per Curiam^ 
An indictment will lie for taking goods forcibly, but then 
such taking must be proved to be a breach of the peace; 
and though the goods are the prosecutor’s own property, 
yet, if he take them in that manner, he will be guilty. 


Indictment for 
taking goods 
with lime, 
with the wtirds 
" Tiolenter, and 
proof made 
Uiereof.” 

Comb. 7.1 Haw. 
e. 60. s. 25. 


3. ANONYMOUS. • 

[Trin. 7 Will. 3.] 

INDICTMENT for scolding was quashed, because it indictment for 
was not said to be ad magnampcrturbalimempom domina 
r^ince, nor suMitorum^ or iigeorum sxiorum, 75. s. 5. 


. 4. THE KING c. HOLLIDAY. 

THE caption of an indictment vras proborum fy legalium indictment 
hominum de conC^pratdieV qui jumli dr onerati super sacramcn- «jwa«hcd for a 
turn suum presentarU^ quashed, because it did not set forth, tio^*Ti^fic 
that they were oneratu &€., to inquire for the *king and the 47i. ‘Postea 
bodif of the county. 25 . 

a. 126. S. C. 5 Mod. 179. 6 Mod. 96. 1 Kcb. 933. Comb. 374. 


5. THE KING v. HEMMINGS AND GHENT. 

• 

THE defendants being overseers of the poor, were in- indictment 
aicted for refusing to accouiU, &fc. for money by them 
received; and upon a demurrer to this indictment it refusing to*ae- 
was objected, that it set forth they had collected divers 
sums of money, but did not say much, and this 
made the indictment uncertain: But Holt, Ch. Just, held, 

* That it was [not] necessary to set forth how nvuch money 
they had received, it being impossible to charge them 
with every particular sum, and the indictment is for re¬ 
fusing to come to §n account: But a more material ob¬ 
jection was, that the indictment set forth, that they d** 
eorum uterq, converted the money to their own use; but 
as to that it was held, that the cheat of the one is the cheat 
of the other; but lastly it was objected^ that this indict¬ 
ment would not lie, because another remedy was pro- tPbBten is. 
vided by^the statute, and of this the Court doubted (o). 

(a) Ftde 1 Burr. 14£F. 2 Burr. SOfft Cowp. 524. 
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Indictment. 


6. THE KING r. HALL. 


[Hill. 7 Will. S.] 


•Ante For¬ 
gery 1. 


THE defendant was a constable,, and he was indicted 
qmd cum Humfredus Halt, being a constable, had seised 
eighty half-crowns, which were suspected to be clipped, 
and refused to deliver them to a justicc.of peace; this was 
held to be an offence, but not indictable (a); besides, the 
fact is laid by way of recital */p/od cum, lire., and not pos¬ 
itively (b). 


(a) ^ucBre, If this point can be law? Queen v. Wyatt, 2 Burr, 864. JC v. 
it being held, that a public officer is Bootle. 

indictame for neglecting or refusing to (b) Indictment quashed for this de- 
perform his duty. Vide 1 Salk. 380. feet. 1 Salk. 371. 


7. THE KING n. STONEHOUSE. 

[Pasch. 8 Will. 3.] 

Indictment for a INDICTMENT against £liz. Stonckouse, for that she 
intended to deprive Henry i?r»M/sAaaj of several sums of 
Postca 9. s. P. money, did falsely and maliciously accuse him of felony, 
VideStr.866. and of robbing her; this indictment was adjudged ill, be¬ 
cause it was for a ffict not^ndictable, it dot being laid by 
way of conspiracy, so as to make it a public crime; and it 
being only a private wrong, the party hath his remedy by 
. action on the case. 


8. THE KING ». BAKESTRAW. 

[Pasch. 8 Will. 3.] 

Indictment will THE defendant was indicted at the Old Bailey for ttsury, 
forus****^idc being convicted, he brought a writ of error, and the 
4 Mod!^. ' judgment was reversed, because the court of sessions had no 
B jnrisdiction in this matter. 


9. THE KING a. ATKINSON. 

Indictment for a THE mayor of JVewcostle, being a justice of peace, made 

n^good.'^'An? order, that the Company of Tannerh there should admit 
tea?, s. p. one Young to be a freeman of that company: The defen- 
2 Hawk. ch. 25. AUcinsm, who was master of that Company, and be¬ 
ing served with this order, refused to obey it, and for this 
he was indicted: But,per Curiam, it is not indictable, for 
it is only a nonfeasance and particular wrong done to 
another. 



Indictment. 


10. THE KING z». SAVILL. 

AN indictment was quashed, because there was no cap¬ 
tion £o it. 

11. THE KING c. GORGE. 

THE defendants were indicted at the sessions held in 
the city of Worcester^ for keeping an open shop in the said 
city, not being free thereof, contrary to an immemorial 
custom there; quashed, for it is not a matter indictable. 


12. THE KING BROWN. 

THE justices made an order, that the defendant should 
pay Siephen Paine^ a tailor, 7 /. for work done, which he 
(the defendant) refusing to do, was indicted; but it was 
quashed, for it is a matter not indictable. 


13. THE KING a. BRADFORD. 

THE defendant was indicted for not curing the prose¬ 
cutor of an ulcerated throat, as he had agreed and under¬ 
taken to do; quashed, for it is no public offence, and no 
more in etlect than an action on the case. 

14. THE QUEEN ». STEER AL\ 

[Trin. 3 Annee.] 

^HE defendants were indicted, for that they piscerunt, 
S/c. vigifUi carpas de bonis Sf calailis of the prosecutor, did 
take and carry away: Per Curiam, the Jish could not be 
botia catalla of the prosecutor, unless they were in a 
steropond or trunk, but they might be pisces suos in a close 
pond, and this is ratione loci, because they could not swim 
away; but they would not quash it upon a motion. 


15. ANONYMOUS. 

[Mich. 2 Annie. S. C. 2 Ld. Raym. 991.3 

THE defendant was indicted for assaulting and beating 
a custom-l^use officer in the execution of his office; but 
this indictment was quashed, because by the statute 13 4^ 


tl88 


Qiudicd for (Iitt 
there 'waa no 
caption. 


[189] 

What is not in¬ 
dictable. 


What ii not in¬ 
dictable. 


11.<d. Rayin.366. 
Indictment 
qii.ished. For that 
it was not fur a 
nuhlie oflVnee. 
Vidc2Rur.n25. 
Str, 893. 


Mod. Cases 183. 
Indictivent for 
taking vO carps, 
de buuis ca- 
lallis suis. 


Offence not in¬ 
dictable, if ano¬ 
ther punishment 
is prescribed by 
dm statute. 
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^r **2 **■ P*'**^^*^**^®*’ method of punishing offenders of 

cap. 11 ?Mr!'c7 this nature is prescribed, (vi>.) By^ne and tm/imonment, 
Viae 2 Hawk. by thc justices of peace: And per Curiam, So it hath been 
*’ resolved by all the Judges at Sefjtanfs Inn, in a case be- 
tiveen thc King and fTatson (a). 

(a) Querre, If this is not an oflRence ble, the act being merely positive, 
at common law? If so, indictment Vide, as to the pimnee, 19 &. S. ch» 
would unquestionably be maintaina- 69. 


[ 190 ] 16. THE QUEEN u. LANGLEY. 

(^Hill. 2 Annee, 2 Ld. Raym. 1029. S. C. 2 Salk. 697. S. C. pl.1.3 


Mo(). Cases 124. THE defendant was indicted for saying to thc mayor of 
Woidsjsiwkcnto Salisbury: You, Mr* Mayor, I care not a fart for you; and, 
in cxcculiuti of on another day, for saying to him, you are a rogue ana a 
Ij”. ”^*7’"vui"* upon a demurrer to this indictment it was 

s’saik.'eoT. pi. 2. insisted for the defendant, that these words do not appear 
to be spoken of the mayor in the execution of his omcc, 
and therefore this indictment would not lie; he cannot be 
t a'crofVs^bw. * imprisoned for such words, neither can he be t indicted: 
Mwr 247. * Holt, Ch. J ust. These words are not indictable, because it 
i Vent. 16 . joth not appear that the mayor was iir the execution of his 
ofKcc, nor that he was a patent officer; for it would have 
altered the case, if it had appeared that he was b. justice of 
peace by commission from thc queen, for then he would 
have been indictable, because the words would have been 


i t Sid. 270. 
1 l.iiv. I»9. 


an aspersion upon the queen and upon the government in 
general by whom he was employed; but here it doth not 
appear he was a justice of peace, or if he was, it doth not 
appear that he was so by commission or appointment of the 
queen, but of thc corporation; it is true, if these words 
had been zaritten as they were spoken of the mayor, an in¬ 
dictment would have laid, for litera scripta manet; and there 
are many cases which prove, that thc same words, when | 
written, are actionable {indictahle'], which arc not so when 
spoken: Etpertolam Curiam, Words which directly tend to 
the breach of the peace are indictable, as whert one man 
challenges another to figjbt, and the commission of <^er 
and terminer, de propfUationUms verborum, is to be under* 
stood of words spoken against the government, or Which 
amount to a scandcUum magnatum, Sfc, But, for these little 
ofiences contra bonos mores, the law has made a proper pro¬ 
vision ; and that is by requiring surety of thepeace, or for 
the good behaviour, and by committing the ofibnder if he 
refuse to find such sureties; or if he speak such words in 
court, they may proceed in a summary way against him, by 
fining him for a contempt of the Court, and by committing 
him till he bath paid the fine: Cases cited contra, viz* 1 
Cro. 503. 2 BvtlsU 139* Mod. 139. 



Indictment. 


m 


• 17. THE QUEEN «. LANE. 

Thp defendant was indicted ^n the statute 5 Eliz» for 
using the trade of a barber, not having been apprentice to 
it for seven years; and a motion was made to quash it, be¬ 
cause it did not conclude contra pacemi But ncr Holt^ 
Ch. * Just. There can be no reason for this objection, for 
it would be very hard to make a barber's shaving a man by 
consent to be corUra pacem; besides, it is laid to be contra 
formam statuti^ and therefore this indictment is good. But 
perPotcellfjlist,jind the other Jadges,every act which is con¬ 
trary to the law is contrary to the peace, and a breach of 
the peace: Therefore by the three other Judges, contra 
Ilolt^ Ch. Just, this indictment was quashed. 


Mml. Cases 12S. 
liidjctmciit for 
using a trsMle 
quashcd.bccause 
it flkl not con* 
elude contra 
pacem. 2 Hawk, 
dt. 25. s. 114. 

2 Hale Hist. 188. 
3Bac. Ab. 109. 
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la. ANONYMOUS. 

[Ti’in. 2 Anuee.] 

THE caption of the indictment was per sacru'm of the Jurat’Seonerat’, 
jury prohorumSt legalium hominunif <^c. jurat' ^ onerat'^ “m^aellaOct 
without laying impAnellal'; and for that reason it was good. ’ 
moved to quash it, but denied per totam Curiam, 


19. THE QUEEN t. COTESWORTH. 

[Trin. S Annse.J 

THE defendant was indicted for abusing Dr. Ratciiffe; Mod. Caws 172. 
and it was objected against the caption, that it was jura- 
tares pro domina regina &f coipore com' jurat' ^ oncrat’, Aire, wm’. 2 nSwk. 
now it should not be \ pro domina regina Sf corpora com', but 
pro corpora com' ; but it was disallowed. " * 


20. THE KING p. KEATE. 

[Hill. 8 Will. 3. 1 Ld. Raym. 138. S. G.] 

HE was indicted upon the statute of stabhingf for that 5 Mod. 287. 
he drew his sword and stabbed James Wells, he having not (Jpou the ata- 
Jirst struck; but did not say, having not a weapon first drawn; wWiOTt'ioyfogf* 
and concluded contra formam staluti: The better opinion hating a wea|m 
was, that Ae indictment should set forth, tl^t the deceased 
had not a m^poit first drawn, U^‘l86. 

Salkeld,«Yol. ni. 2S 



Indictment. 
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Cited Slid. 
Bmtoi. 1116. 
Mod. Cues 99, 
182. lSaIk.380. 
Ipdietment for 
mtieiiig an ap> 
prenUcc to ab- 
seat, will not lie. 


[ 198 ] 


Mod. Caiei 36. 
lodicUnent for 
persoading a 
justice of peace 
not to take biul. 
2 Hawk. ch. 25. 
a. 60. Mod. Ca* 
ws99. 


21. THE QUEEN r. DANIEL. 

(^Flili. 2 Annce.] 

THE defendant was indicted for enticing an apprentice 
to depart from his master, fy seipstim aAsentarc from his 
service; it was moved in arrest of judgment, that this in¬ 
dictment was naught, because it did not appear hoto long 
he absented, and there was no averment that he did absent; 
it is true, it is implied, but it is not expressly alleged; 
and, as to the principal matter, Holt, Ch. Just, held, That 
the seducing an apprentice to absent was not indictable, 
because it doth not affect the public. But per Powell, Jus¬ 
tice, It doth affect the public as much as the persuading 
a woman to absent from her husband, because it tends to 
destroy the first foundation of society. But, per totam 
Curiam, This indictment is nauglit, for not averring, that 
the apprentice did absent; it is true, the word absentare 
causavit implies, that he did absent, but an indictment must 
not only shew the cause, but the effect which follows the 
cause. And afterwards, in Trimly term, it was adjudged, 
that an indictment would not lie for seducing an appren¬ 
tice to leave his master, but only an action on tiiie case; 
or if it was a forcible taking him away, then an action of 
trespass per quod servitimi amisil. 


22. THE QUEEN ». TRACY. 

THE defendant was indicted, for that he procured one 
Muriell the prosecutor to be arrested by a warrant from 
a justice of peace, Sifc, and persuaded the justice to 
rerasc bail, but did not allege that any bail was offered; 
and that when Muriell was committed, he (the defendant) 
extorted divers sums of money from him, but did not ex¬ 
pressly allege that Muriell icas committed, nor what sum 
was extotted (mm him; and for these reasons this indict¬ 
ment was quashed after verdict; for it being a compli¬ 
cated oQence, the defendant must be guilty of all or none; 
but they would not discharge him without he first eqtercd 
into a recognizance to appear to a new indictment, which 
he did; and afterwards he was indicted de novo, for that 
he, together with A, and £., intending to oppress Muriell, 
did, in the parish of St, Giles's in the Fields, in the county 
of Middlesex, procure him to be arrested pretextu wa/rranti, 
and brought him before one Chamberlaine, a justice of 
peace in the parish of St, Margaret's in the said county; 
and, intending farther to oppress him, persuaded the justice 
to refuse bail, ihoughgood bail was offered, and to commit him; 



Indictuent. 


and aversj that he was committed^ and that Tracy persuaded 
the gaoler to lay him (the prosecutor) in irons, who by 
that means extorted 51, from him, ii^c. Upon not guilty 
pleaded, the defendant was found guilty^ and now it was 
objected in arrest of judgment, that here was a mis-trial, 
for the venire was only from the parish of St, Giles’s 
whereas the fact did arise from the parish of St, Margaret’s, 
as well as from the.pomA of St. Giles’s, And per Curiam, 
This is a plain mis-trialj but yet the defendant hath for¬ 
feited his recognizance, because he was to try the cause 
with effect, that is so as the Court may proceed to judg¬ 
ment; aiAl if defendants will make such faults on pur¬ 
pose, their recognizances shall be estreated, or a scire facias 
shall be brought thereon in this court; for B, R, may take 
cither course, unless the defendant will enthr into a recog¬ 
nizance to try it againde novo, which accordingly was done, 
and the defendant was tried and found guilty again; and 
it was insisted for him in arrest of judgment, that his per¬ 
suading Mr. Chamberlains the justice to refuse bail was on¬ 
ly matter of opinion, and that the extortion was not by the 
defendant, but by the gaoler; so that there was no o^nce 
charged in this indictment against the defendant, for the 
rest is oidy taking aman upon a lawful warrant, which is 
no crime. But per Holt, Ch. Just. He is guilty even of 
the oppression and extortion committed by the gaoler, be¬ 
cause he procured him to be wrongfully put into gaol; for 
if W, R, wrongfully imprisoneth W, W,, and the gaoler de¬ 
tains him till so much is paid, in such case, he who was the 
prisoner shall have an action of false imprisonment against 
W, R,, for imprisoning and detaining him until he paid so 
much money; and this is a taking by W, R,, and it must 
be illegal to use any unlawful means to oppress another. 
Ik was held in this case, that wherever a justice of peace 
may by warrant arrest a person, he hath authority to bail; 
and that, before any indictment found, the justice may 
grant a warrant for apprehending a man for a misdemea¬ 
nor, and bind him to the peace, or over to the sessions. 

In the case above-mentioned it was held, that where the 
defendant is indicted, he cannot send a plea into the office, 
Without giving security to try it at his own charge; but if 
he come into court, he may put in his plea, and the Court 
is bound to receive it, but then he must be committed, un¬ 
less he give security to try it; and if he chooses to be com¬ 
mitted, then the trial must go on at the charge of the prose¬ 
cutor; but if he give security, the trial must be at his own 
chaise. 


[ 193 ] 


2 Hawk. ch. 13. 
s. t5. ch* 15* 
8.64. 
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iMUiCTAlENT. 


IniHclittCiit for 
buyinj; stolen 
goods, kiKiU'ing 
them to be sto¬ 
len. \ idu stat 
22ti. 3. e. 58. 


[ 104 ] 

1 Lev. 139. 
Indictment at 
tlie sessions, for 
writing a scan- 
dalotts letter. 


Raym. S7o. 
Indictment for 
t'elony, iu run¬ 
ning an ay witli 
goods, &c. Kcl. 
82. Addington, 
renal Stat. 37& 
251. 


S Vent. 94. 

Kcl. 83. Sid. 
254. Uaym. 276. 
Indictment fw 
using the process 
of the law to a 
felonious pur¬ 
pose. 3 Inst. 108. 


23. THE KING ». CROSS. 

[Hill. 13 Will. .3. B. R. 1 Ld. Raym. 7i 1. S. C.] 

THE defendant was indicted for bujing slolcn goods, 
knozvin^ them to be stolen; and upon not guilty pleaded, 
lie was convicted; and it was moved in arrest of judgment, 
that by the statute the buyer is made accessary to the fe¬ 
lony, for which he ought to be indicted, and not for a mjsrfc- 
vicanor or trespass^ ns he was in this case, and so it was ad¬ 
judged ; for per Holt, Ch. Just, at common law, this offence 
was more than a trespass, it was evidence as an .accessary 
not present, but after the fact was done. ' 


24. THE KING SUMMERS. 

THE defendant was indicted at the sessions, for writing 
a scandalous letter to one Mellilh, concerning a young wo¬ 
man whom he intended to marry: Upon not guilty plead¬ 
ed, he was found guilty; and afferwards he brought a writ 
of error; and the error assigned was, that this was a private 
letter, for which he was not punishable by way of indict¬ 
ment; or if an indictment would lie, yet not bcfoftj the jus¬ 
tices of peace at their sessions. Sed per Cuiiam, This is an 
offence, and indictable before the justices in sessions, be¬ 
cause it lends to the breach of the peace. 

Adjudged, I’hat where a person came to a scmsircss's 
shop, and asked her to shew him some linen, which she did, 
and delivered it into his hands, and then he run away with 
it, that tliis is felony; for though the goods were delivered 
by the owner, yet they were never out of her possession, 
because though the contract might be begun by asking and 
telling tile price, yet it was not perfected; and the subse¬ 
quent act of his running away doth plainly shew his inten¬ 
tion to lake the goods feloniously before the property was 
altered, for which he was indicted, convicted, and exe¬ 
cuted. . 

So where a man, who had no manner of a title to a 
house, brought an ejectment, and procured an affidavit to he 
filed of the delivery of the declaration to the tenant in pos¬ 
session, and, for want of appearing and pleading, got judg¬ 
ment at his own suit, and then sued out an kahere facias 
possessionem^ and got a warrant tliereon from the high bailiff 
of directed to one of his bailifls, who, with the 

plaintiff himself, turned the defendant out of possession, 
and seized all the goods, and converted them to his own 
use; this w'as adjudged felony, for which he was indicted, 
convicted, and executed, ibr he made use of thp process of 
the law, with a felonious purpose. 
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INDUCTION AND INSTITU¬ 
TION. 


1. PATRONS did originally fill all churches by co/- Seid. Tithes. 
talion and livery, as they do now to free chapels, till this «*>• 
power was extorted from them by canons. 

3. Wjiere Ihc archdeacon makes a mandate for indue* N07134. 
tion, if it is executed by one who is not resident within the 
archdeaconry, yet it is good. , 

3. .Morgan was admitted and instituted to a benefice; iiistitutkHi alone 
afterwards one Glover was presented, admitted, instituted, 
and inducted; then R. R., the king’s presentee, was in- ugaiiist a cc.m* 
ducted; “and then Morgan was inductedand Glovercn- ^vviUoirm 
tered; and ihc question was. Whether R. R. or Glover 
had the better title? Etper Curiam^ Morgan being instituted^ 
that was a plemrly against any common person, therefore 
tlic induction of Glover was void, and he had but a mere 
posscssio.i, which was defeated by the induction of R. i?., 
the Icing's presentee; and likewise by the induction of 
Morgan, who had.the first right, so that each of them had ' Roll. Rcp.i9i. 
a better right than Glover; therefore R. R. may maintain 
an ejectment against him. 


INFANTS. 


I. ANONYMOUS. 

. IT was held. Thai an infant cannot be a parsgn, juror what oflim- hr 
(a), aitonvey (6), bailiff (c), or member of parliament (d); but 
he may be a mayor (e), sheriff, gaoler, or steward of a court, 
by descent; but not 1^ purchase, unless granted to him in I95 ]] 
reversion, or adexercendumper sevel deputedum suum (/)« 

3. That his lease whicn he makes, without reserving ^Vhatieas^ 
rent, is void; if rent is reserved, it is voidable, and so is 

(a) Hob. 335. (b) March 93. (e) Vide Bep. B, B, Tem, Hard* 8. 

(c) Co* Ut* 173. Equi. Co. JSbr. 6. Cotm. 336. 

(d) 8t.7^B M* ch* 25. s*B* (/} Vide Cro* Car. 279* 
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Infaiits. 


a lease made to him; but his lease of ejectment is good (a). 

What con^ets 3 . That all contracts for necessariesy and which con- 
noir^ cern his person, are good, as for dei/, apparel, physic, or 
learning, But it is otherwise if the contracts do not 
concern his person, as if it is to repair his house (b), or to car- 
ry on his trade (c), neither shall his contract to be an ap¬ 
prentice (d) bind liim,unless in London, and'there it is good 
by the custom (e). 

4. Money borrowed for necessaries binds him, if he ap¬ 
ply it accordingly; but if misapplied, then his contract is 
not binding (/). 

5. All acts of necessity bind him, as presentations to 
benefices, admittances, and grants of copyholds (g), and as¬ 
senting to a leg^acy. 

G. All his acts which have no colour of advantage to 
him, or which are without any consideration, are void; but 
his fcotfment is only voidable, unless livery is made by at¬ 
torney, and then it is void (h), 

7. A Judgment by default, after his appearance per 
guardianum, shall bind him; but not if he ever appear, or 
if he doth appear in person and make default. 

How he must He caiinot answer but by guardian, but he may sue 

sue anil be sued, either by prochein amy or by guardian; and his suit by jwo- 
'Jones 177. chein amy is by *the statute, and that is where he sues his 
guardian, or where his guardian will not sue for him. 

9. His acts in pais, as feoilment or otner deeds, may be 
avoided by pica or entry, after or before he is of full age, 
and so may his deed of bargain and sale; but his acts on 
record, as his fine levied, recovery sufifered, or statute ac¬ 
knowledged, must be avoided by writ of error or audita 
querela during his nonage. 

For whftt he is 10. He is punishable for permissive waste, for escapes, 
Bw-Abr. ^0*“ Perjury, for not coming to church, for cheating with 
130. false dice, for batteries, for slander, ^c. 

(a) U. that a lease by an infant, (d) Fide Cro, Car. 179. Caidec 26. 
without rent, is only voidable. SSouch 3 Bac. Ahr. 547. 

V. Parsons, 3 Burr. 1794. See fhe (e) as to the general points of this 
case at laige, for*inuch learning upon paragrwh, vide 3 Bae. Jbr. 132. 
this subject. • , ^j)Vtde 1 SaUc. 279., and notes 

(b) 4* vide 3 Burr. 1717. 2 thereto. Co. Idt. 72. b. 

Bulst. 69. (js) 4 Co, 23. b. 

(c) Vide ac. Cro, Jac, 494. 2 8tr, Vida 3 Burr, 1794. 

1083. 
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n. ELLIS V. ELLIS. 


. [Hill. 9 Will. 3. 1 Ld. Jlajm. 344. S. C.] 

JiSSUMPSIT against an executor for mon^ Imt to his 
testator; the defendant pleaded, that his testator was an 
infant; the plaintiff* replied, that the money lent wa$ for 
necessaries^ and good; for an infant is chargeable for money 
lent^ if it is laid out fmr necessaries, according to his degree; 
but all that is at the peril of the lender. 


5 Mod. 368. 
Seel Salk.386. 
Earie v. Peale. 
Me is cbaiveable 
for money lent 
to buy neceau- 
rios. S. C. 12 
Mod. 197. 
Comb. 482. 


12. WILLIAMS V. HARRISON. 

[Trin. 3 Will. 3.] 

ADJUDGED, That if an infant accepts a bill of ex* iic m.iy plead 
change, he may plead infancy upon an action brought infancy to tiie 
against him, because the custom of merchants is part of hmTf^ ehttn^ e. 
the law of the land; and it is not a local custom, as in 
London, for an infant to bind himself apprentice, ^c» 


13. SCORE c. BOWLES. 

[Mich. 2 Will.».] 

IN replevin against three, they all made cognizance by Where infancy 
attorney, and judgment being given for the plaintiff^ a 
writ of error was brought in B. R,; and the error assigned not be as- 
was, that one of the three defendants was an infant, but it 
was disallowed; for per Holt, Ch. Just, this matter was 
pleadable in abatement, and therefore not assignable for 
error. 


INFORMATION. [i98] 


1. THE KING r. ROBERTS. 

[Pasch. 4 Will. 3. B. R.] 

INFORMATION against a ammon ferryman, setting 
forth the accustomed rates to be, {viz,) for the passage of s.^' 

a man and horse. Id*; for a score of oxen, 7d.; lorascore 

4 JuOU* lUva 
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Information. 


•3Bol9t.34r. 

3Cro.324. 

8 Leon. 38. 

1 Roll. 80. 

1 Mod. 18S. 
PoBteaS. 

lid. Hi^. 475. 

2 Hawk. ch. 25. 
B. 57.; and note 
to tlie 6lh edit, 
thereof. Com. 
Indictment, C.5. 


Information tor 
speaking trea¬ 
sonable words of 
the dead. 


t See Cro. Cap. 
Hugh Pines’s 
case. 

[ 199 ] 


'Wheic a thing 
shall relate to 
the last antece¬ 
dent, where not 


of sheep 2d. ^c.; and that the defendant being the ferry- 
man, from such a day to such a day, did take of several of 
the king’s subjects, unknown, divers sums of money ex¬ 
ceeding those ancient rates; (viz.) for the passage of one 
man and a horse 2d., for every score of oxen, 12d., 8/c. 
Upon not guilty pleaded, the defendant was found guilty; 
but * the judgment was arrested for the uncertainty as to 
what the defendant did take, and of-whom, and of how 
many persons, for every taking was a separate oiTence. 


2. THE QUEEN r. TAYLER. ' 

[^Pasch. 2 'Anntc, B. R. 2 Ld. Kayin. 879. S. C.] 

INFORMATION against the defendant, setting forth, 
that he, on the .30th day of January, proditorie, spoke these 
words, {viz.) King Charles the First tons rightly served in 
having his head cut off, and it zoos a pity that his two sons, 
Charles and James, were not served so too; in conlemptum 
Gulielmi tertii nuper regis, legumque suartm, 4'* ad malum 
exemplum omnium aliorum in hujusmodi casu delinquentium, 
ac contra pacem dicti nuper regis, 8/t. Upon irot guilty 
pleaded, the defendant was found guilty; and it was mov¬ 
ed in arrest of judgment, that these words were spoken of 
the dead, and they are not averred to be spoken with an 
intention to prejudice the government; and they arc not 
aggravated by the word proditorie, because that is appli¬ 
cable only to treason, which this is not. Sed per Curiam, 
These words affect the living, though they were spoken of 
the dead, and they advance a commonwealth principle 
contrary to law; and therefore there needs no averment 
that they were spoken with an intent to injure the goverh- 
ment, for the words import a crime of themselves, and en¬ 
danger the queen and monarchy; and though t the crime is 
only a misdemeanor, yet the word proditorie is proper in 
this information, because this misdemeanor has a tendency 
to treason, and shcTws a treasonable intent in the speaker. 
He was fined forty marks, being but a poor tanner, and to 
stand twice in the pillory. 


3. THE QUEEN v. HOLFORD. 

INFORMATION against the defendant for subornation 
of peijury, setting forth, That whereas in curia domini 
regis coram ipso rege apud Westm? in com^ Middles^, one 
Wwdes nuper de D, in com’ Surr^, oat-meal naker, had 
impleaded the defendant Holford, for that whereas he was 



Informatioi^. 
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indebted to the plaintiff m the parish of St, ClemetU^sDanesi 
in cmi' jtrasdict\ and promised to pay,^rc.,* and that where¬ 
as, upon an accompt stated between them, the defendant 
was fpund in arrear, Sfc.^ and nromised .to pay, H/c.; and 
the defendant pleaded not guilty; and at the trial did 
procure one W, R, to swear, that he was present at the 
stating the said accompt, tiirc., whereas in truth he was not 
present, d'c* To this information the defendant pleaded 
not guilty; and the cause being tried at the JVisi Prins, in 
Middlesex^ he was found guilty; and it was moved in ar¬ 
rest of judgment, that the hne would be entire; and there¬ 
fore, if either gf the assignments was naught, no Judgment 
could b6 given; but this objection was disallowed, and 
thereupon another objection was made, (riz.) that the 
cause of action being laid in Surrey^ it could not be tried 
in Middlesex} and here the cause of action was laid in 
Surrey, It is true, it is said, that the defendant was in¬ 
debted to the plaintiff m the parish of St, ClemmCs Dams, 
in coni* preedicl'*, which must be in the county of Surrey^ be¬ 
cause that was the county last-named, and therefore it must 
relate to that county^ which is very true, (wz.) ad proxinmm 
antecedens fat relatio} but that role hath an exception, (viz,) 
nisi impefjliat sententia^ as it plainly doth in this case. 


4. THE KING GALL. 

[Hill. 10 Will. S. B. R. 1 Ld. Raym. 370. S. C.] 

THE defendant bought and rold live cattle in the 
county of Norfolk, not having kept them so many weeks as 
required by the statute * ^ 6 Ed, 6., and thereupon an 

information was brought against him in B, R, in Muidle- 
Sex, And per Holt, Chief Justice, who said ten judges 
hdd resolved these points. 

1. That the statute t 21 Jac, 1. did not extend to 
any offences created by subsequent penal statutes, so that 
prosecutions on such statutes are not restrained to the 
proper county; but that informations \ipon penal statutes 
inade before that act, 21 Jac, 1., must be brought in the 
proper county where the fact was done. 

2. ‘ That an action of debt upon the statute | 5 Eliz, 
for using a trade, not having been apprentice to it for 
seven years,-must bd brought in the proper county where 
the offence was committed, and not in B, R,, unless the 
fact was done in that county where the King’s Bench sits, 
and then the action may be brought in Middlesex; and 
Holt, Ch. Just, denied the case of § Bames and Hughes to 
be law, which is reported in many books. 

3AI.KRI.O, VoL. III. 26 


1 Sftlk. S73. 
Where yromn- 
tioiis on penal 
statutes must be 
in projjer coun¬ 
ties. 

* Cap. 14. 


t Cap. 4. 

[SOO] 


% Cap. 4. 


§ I Vent». 
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soa 

Who shall be 4. t)cbl Upon the statute 23 H. 6 . against the major 
forracr* awr* Dorchester, for a false return of a burgess to parliament, 
’<*ho not." * hj which statute 40 1, is given to the king^ ami 40 L to the 

parti/ grieved^ and* not rcturiu^d, so as he sue for the same 
within three months after the beginning of the parliament, or 
to any other person who, in default of him so chosen, shall sue 
for the same: The person chosen did not sue within the 
three months; but the prosecutor after.the three months, 
and before the end of oee year next following, sued out a 
latitat, but not within a year after the offence: The question 
was Wlicther he should be taken to be a common in¬ 
former? and so by the statute 31 EUz. ought to bring his 
action within a year afer the offence, which was not done in 
this case; for the latitat was sued within a year after the end 
of three months, in which time the party grieved was al¬ 
lowed to bring his action. The better opinion was, that 
he was no common informer, because there was no time 
limited by the act when the prosecutor should bring his 
action; he stands now in the place of him who should 
have brought his action within three months, and he was 
no common informer; if he had brought his action for the 
whole 80 /, tarn pro domino rege quam pro seipso, he had been 
within the statute; the plaintiff had judgment. But per 
Holt, Ch. J ust. u latitat cannot be a commencement of a 
suit upon a penal law (a), 4 Mod, 129. Culliford v. Bland- 
ford, at the king’s pleasure: This statute is confirmed by 
20 Rich, 2 . cap, 1 ., witii an additional punishment, viz, a 
fine to the king upon a trial at bar, the defendant was ac¬ 
quitted. 3 Mod, 117. Sir John Knight\<t case. 

AotcRi-s. P. G. Information against tin defendant for extortion; 

setting forth, that there is a common passage and ferry¬ 
boat, for transporting people and catilc, at such rates, 
setting them forth; and that the defendant being a coir- 
L 3 *****1^ boatman, did carry, at several times, several persons, 

and several score of sheep; and that during/Aof//me he 
did -'Aorf lie quibusdnm ignolis, for the use of the said boat 
in tjf;;i.-porting, (viz,) pro Iransportatione cujnslibit equi 2 rf. 
E' ft •> q'jihmlihct viginti ovibus Ad, sic secundum ratam; 
•after n verdict for the informer, it was moved in arrest of 
judgment that, the information was ill, because it is not 
said from whom he extorted those, but only de qmbnsdam 
ignolis, and no particular tinw is mentioned when he ex¬ 
torted, nor how many score of sheep were carried over. 
Et per Curiam, Every taking is a several offence; and if 
this information should he good, il; may as well he said, 

(a) R, That it is a sufficient com- But it must be actually sued out with- 
' menQement Carth,2$Z, Show.SSS, in the limited time. 3 Bur. 1241. 



Inhibition, &c. SOi 

that an indictment for battery tvilt be good, setting forth, 
that he heat so many of the king^s subjects between such a 
day and such a day; tlie judgment was reversed. 4 Mod. 

1000 * • The Kir^ v. Roberts. 


A. 


INHIBITION. 


l. LUNNE s. DODSON. 

(^Pasch. 13 Car. B. R.] 

AN inhibition is cither hominis or juris; it is ne vesita^ The effect oFaa 
tionem facias, %el uliquum jurisdiciionem ecclesiasticam conten- “jWbito^Burn. 
tionem vel vohnlatariam habeas: Thus, when an archbishop i^ibitioD!* ^ 
visits, be inhibits the bishop; when a bishop visits, he in¬ 
hibit', the arcbdeacoii; and the reason is, to prevent scan¬ 
dal and distraction, ond this continues till the relaxation 
of tnc inhibition, which is not till the last parish is visited; 
and then it is entered nulla parochia reslat visitanda, for he 
may hear of no faults till he come to the very last parish. 

2 . Now, after such an inhibition upon a metropolitical 
visitation, if a lapse happens, the bishop cannot institute, 
because his power is suspended, and therefore the arch¬ 
bishop is to institute; for it is not only penal in the bishop 
«o to do, but the institution itself is void, because it is an [ SCKB ] 
act of jurisdiction from which he was suspended. 

• 3. But it may be a question, in the case of a collation. 

Whether, if a lapse happen, the bishop may collate? be¬ 
cause it is a kind of title; but the better opinion is, he can¬ 
not, because it is not by way of interest, but by way of 
provision for the cure, and to supply the negligence of the 
patron; this appears, because the padron may present at 
any time after a lapse, and before Citation. 


INNUENDO. See Libel 4. 


JOINDER IN ACTION. 


1 . ADJUDGED, Thiit where two or more receive a 
joint damage, they may join in an action; as where two 
churchwardens brought a mandamus to the official to swear 
them, who refused and made a false return, they may join 
in a suit against him for such false return; but, Miere the 
damages are several, the parties cannot join. 

2 . A. owed 20/. to us executor, and 10/. more in 
his own right; one action will not lie against him for the 
whole money, because there must be several judgments. 

3. An action on the case and an action of trespass, or 
case and trover, may be joined in one action, because the 
foundation of both arc on a wrong, and not guilty is a good 
plea to the whole; but assumpsit and trover cannot be join* 
ed, because there must be diiferent pleas. See 2 Wil¬ 
son 319, as to this point. 

*4. Case of trover was brought against a carrier for mo¬ 
ney delivered to him; this was adjudged ill after a verdict, 
because it is not founded on a wrong alone, but on a cus¬ 
tom of the realm; and a general verdict could not be given. 

5, The lessor made a lease to W, R., who covenanted 
to repair; afterwards the lessor assigned one moiety of the 
reversion to B,, and the other moiety to C; adjudged, that 
both of them may join in one action of covenant against 
W. R., the lessee, for not repairing, for it is no more than 
a personal action to recover damages, in which tenants in 
common may join. 

6 . In actions personal, where a tort is by common law, 
and a tort by statute, they cannot be joined; so it is where 
a contract is by common law and by custom. 

_ 7.* But, where several torts are by common law, they 

armis, and tres.. may be joined, if personal; as for instance, trespass for se- 
trespasses, or trespass and case% 
because they require different judgments. 2 Wilson 319. 


3 IjCV. 362. 
Who may join 
in an aoUoii. 

2 Wilson 414. 


Where the action 
must be several, 
and not joint. 

1 Salk. 10. 1 
Wilson 171. S.P. 

6 Rep. 87. 1 
Vent. 223, 366. 
What actions 
may be joined, 
and what not. 
AI.9. 3Wil8. 
348,356. 

Sid. 245. 2 
Wilson 319. 

[*a03] 


1 l.rf:v. 107. Sid. 
157. Uayra. 80. 
Where two may 
join in one ac¬ 
tion. 


What actions 
may be joined, 
what not. 

Jenk. 211. 

t Trespass vi 8c 


s Wilson 252. 8. So where several contracts arc by common law, as 

debt upon several bonds; debt upon a mutnalus and judg¬ 
ment, or debt for rent and indebitatus for money lent; for 
though one plea will not answer both, as in an action of 
debt upon a judgment and upon a mtUmtus, yet there is 
the same process <ind judgment; but it is not so in torts and 
' contracts, for the process and judgment are not the same. 



Joinder in Action. 


9. BOSON SANFORD. 

[Hill. 2 WHl. B. R.] . 

CASE, in which the plaintiff declared against six 3 Lev. sss. 
defendants; setting forth, that he loaded a ship whereof 
they were owners, and that they undertook the goods where theae> 
should be carried Kifely, but by their negligence the said 
goods were damnified by fresh water: Upon not guilty mastle b^ght 
pleaded, it appeared at the trial, that there were more against all. 
part-owners of this ship than these six defendants; and be¬ 
cause al^the |)art-owners must be equally liable, the ac¬ 
tion being quasi ex contractu^ the Court held, that the de¬ 
fendants should take advantage of it in evidence (a); for 
where the plaintiff brings an action on the case, he ought 
to declare according to the truth of his case; and if the 
jury find a contract made by more than against whom the 
plaintiff had declared, it is a variance j and if this had been 
pleaded in abatement with a traverse, absqw hoc quod 
super se assumpsit lantnm, it had been ill, because it is no J 

more than the general issue. 

(a^,This is not law. Vide note to 8. C. in 2 Salk. 


10. DALSON V. TYSON. 

[Trin. 7 Will. 3. B. R. Ld. Raym. 48. S. C.] 

THE plaintiff declared against a common carrief, and 
one count was in assumpsit, and the other was in trover; 
this was adjudged ill after a verdict, for-the one sounds in 
contract and the other in tort; the like case is 1 Sid. 244. 
But ill reported: Et per Hoft, Ch. Just, tenants in common 
mfcy either join or sever in debt, but in avowry they must 
sever, because it goes to the realty; therefore if three 
tenants in common distrain three beasts, each of them must 
avow for one beast. 


5 Mod. 90. 1 
Salk. 10. Vent 
233. Asaomput 
and trover can¬ 
not be joined, 

5 D. & E. 249. 

2 Blaelut. Kep. 
1077. SirW, 
JoQea251. 



JOINTENANTS AND TENANTS 
IN COMMON. 

See Joinder in Action, 10. 

" The Seijeant’s Observations on this title are chiefly what was 
** siud by HoU, Ch. Just, in ¥%sher and Wigg^s case, herein* 
** after mentioned.’* Post. 206. 


What makes a 
tenancy in com* 
mon, and what 
ajointenancy. 
*lBol.441. 

1 Wilson 341. 


Jones 55. in 
Eustace’s case. 


[S09] 


3 Cro. 697. 
Oyer 25. 


-Vide 1 Salk.326. 


f Goulds. 18^. 


S Cro. 256.' 
Yel. 183. 
IBuht. 42. 


t Vent. 216. 

1 Mod. Ca. 
Sd. part, 158. 
tBol.80. 


1. ss, WHERE there arc t'lvo joinfemnts for life^ each 
of them hath an estate for his own life and for the life of 
his companion; and for that reason, if one of them makes 
a lease, it shall continue not only during the *life of the 
lessor, but after his death, during the life of his compan¬ 
ion; for the lease, which is only derivative, shall continue 
as long as the original estate out of which it was derived. 

3. But this seems contrary to another resolution, where 
it was held, that he hath only an estate for his own life, 
and a possibility of surviving his companion to bo'entitled 
to his part; and therefore, if he grant over his estate, that 
possibility is gone; and if he die, the estate of the grantee 
shall revert to him in the reversion. 

3. Goodsf or a term for years devised to two equally, makes 

a tenancy in common, and not jointenanls, because an C((ual 
benefit is intended to both, which cannot be if all must sur¬ 
vive to one; but lands to two equally makes a joinlenatu^, 
for having them for life there is no inequality between 
them; but a devise to two equally and to their heirs makes a 
tenancy m common, because the word heirs would be in vain 
if they were yomtenanif. , 

4. So a devise to ttoo, part and part alike, they are ten¬ 
ants tn common and not jointenants, for there can be no par¬ 
ties between jointenants: tBut a devise to two equally to he 
divided by W. R,, they are not tenants in common till after 
the division is made. 

5. Devise to his two sons, and to the heirs of their bodies, 
but that his executors shall enjoy it till they come to their 
several ages; the sons are jointenants for life, because the 
estate hath (a) several commencements,for each may enter 
at his full age, but not to gain an estate, but only the posses¬ 
sion and profits. 

6. t Devise to two, equally to be divided, and to the 
Survivor, they ark jointenants by virtue and force of the last 
word. 


(a) Quaere, If the word not is not here omitted? 



JoiNTENANTi AKD TENANTS IN COMMON. 
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7. * Where a bond is made to two, the obligees are join- 
tenants, and the survivor shall have the bond and the dutj; 
so of covenants, debts, and contracts at common law. 

8. <. Three were jointenants goods, •and two of them * Vent. Its. 
brought an action of trover, without the other; adjudged, 

that the defendant might plead this matter in abatement; 
but if he plea'd not guilty, the jdaintiffs shall not be non* 
suit, though this matter appears upon evidence, but shall 
recover damages for their two parts. 

9. One jointemnl granted, bargained and sold all his 1 Vent 78. 
estate and interest to the other; adjudged, this is a good 2Saunil.96. 
conveyance, and shall pass his moiety to his companion, 

for the word grant amounts to a release, confirmation, and 

surrender, as well as to a gift, but then the party must 

plead it as a release, for one jointenant carihot grant to an* [S06 

other, therefore he must plead (piod relaxavit, and not quod 

concessit, 

10. Two tenants in common; W, R, brought trespass 
against one of them: Adjudged, that he may plead in 
abatement, that he is tenant in common with another, but 
if he pleads not guilty, he cannot give it in evidence. 

11. And yet if one tenant in common bring an action of i Vent. 2i4. 

trespass ngninst .another, the defendant may give it in evi- ^^^'Abate- 
dence; the law is the same between jointenants, ment, E. lO. 

12. Two jointenarits for life; one made a lease for Nov 157. 
ninety-nine years, to commence after his death, if the 
other should so long live; the other surrendered: Etper 
Curiam, The lease is good in point of creation, and shall 
continue, though the lessor dies, if the joinlenancy had con* 
tinned; but that being severed by the surrender of the 
other, there can be no survivorship, and therefore the 

lease will determine by the death of flie lessor, for his 
liiase as to survivorship depends upon the continuance of 
ihfi joinlmana;, which was only a mere possibility, and is 
now destroyed, and by consequence the lease is so too, 
and so it would have been if they had made partition; 
but it had not been so if both of them had joined in the 
lease, and afterwards had made partition or surrendered. 


13. FISHER V. WIGG. 

[Hill. 12 Will. 3. 1 Ld. Raym. 622. S. C.] 

THE case was : ss. The father being seised of a copy* i Saik. ssi. 
hold of inheritance, surrendered the same to the tise of his 
five children, equally to be divided, and to their heirs respeo dren.equaiiy'to 
lively; thf?question was, Whether they wereyointenonts or be^ivided.iuid 
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tmatUs in common? And per Gould and Turton^ Justices^ 
They are tenanis in common^ because the last distributive 
words, {viz,) and to their heira*^e^ectmely^ shew, that it was 
the intent of the ^urrender^or it should be so, which, in the 
case of a copyhold and o^ an * use, ought to be pursued: 
But per Holtf Ch. Just. They nrejoitUenants; as to this es¬ 
tate being copyhold, that is not to be regarded, for that 
will no more pass by improper words than other estates, 
and this is not properly an use^ for there is no cestui que tue 
in this case, nor any statute operation, but the surren¬ 
derees arc in from the lord of the manor, and the surren¬ 
der to the use of such persons shews only the intention of 
serving such estates and limitations; so that this use is no 
more than a gift to five children, equally to be divided^ and 
that is a jointer^ancy and not a tenancy in comrmm^ and for 
these reasons following: Firsts Because the words equally 
to he divided^ import no more than the precedent words 
implied, (czz.) that the children should have all alike, 
which they cannot have if they are not JoirUenaiUs, 
condly. The words equally to be divided^ doth not make them 
tenants in common; because, as tenants in common they 
must be seised pro indiviso, as to the possession,^whereas 
those words divide their tenancy and possession, and 
whenever the estate comes to be divided, they cease to be 
tenants in common; therefore it is absurd to say. that those 
words create an estate in common. And lastly, jotWenoncy 
is favoured in law, which neither loves fractions or divi¬ 
sions of estates; but if this was a tenancy in common^ then 
the tenements and tenures would be multiplied, for here 
would be five copyhold estates, and five fines to. the lord 
of the manor, instead of one before. 


14. PULLEN V, PALMER. 

[Trin. 8 Will. 3.] 

5 Moil. 71 16*. replevin for taking several cattle, the defendant 

Garth, m avowed in his own« right, for that W, R, was seised in fee 
SySlJS’n.'but granted a rent-charge to A,^ B., and C., and 

oBDTOtavow* ten more, who granted to the defendant and to twelve 
more; and that four of the said thirteen are since dead, 
and nine alive, of whom he is one; and that for one years 
rent, due at such a time, he distrained: Upon a demurrer 
to this plea it was objected, that the defendant ought not 
only to justify in his own right, but that he ought likewise 
to make' conusance as bailiff to the rest, who are living: 
Et per Ihlt, Ch. Just. One jointenant may distrain, but he 
cannot avow solely, and therefore this avowry must abate, 
because it is always upon the right, and the right of this 
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rent is in all of them; and therefore the Court cannot ad¬ 
judge th*e right of the retom. hahend. to one alone; for 
which he (the defendant) ought to have made conusance, 
as bailiff to the rest; and this is»like a * rcpleader, where ^inst. 146. a. 
the defendant may avow de novo. Tenants in common 
may join or sever in debt, but they must sever in avowiy, 
for the reason before-mentioned (viz.) because it goes to 
the realty; and therefore, if three tenants in common 
distrain thirty beasts, one of them must avow for ten, tlie 
other for ten, and the third for ten more. But per Curiam, 
t The husband may distrain for rent due to his wife, and t2CK>.282. 
avow for^t alone, because the right of the rent due is in 
him alone. 

15. The essential difference between tenants in common The (litrercBce 
and joinlenants is, that tenants in common llbld their lands 

either by several titles or several rights, but joinlenants joinieem-.ts. 
hold them by one title and by one right; but there is no [S08 J 
diderence between them as to the possession, and the man¬ 
ner of taking the profits. 

16. Tenants in common were not compellable at com- Tenants in com¬ 
mon law, before the statute, to make partition, no more ”bie"to 
than jo^tenants; and per Holt, Ch. Just, in suing out a panitio.i. Co. 
writ of partition, the party never suews whether he is a 

tenant in common or jointenant. 


ISSUES JOINED. 


1 . IN replevin the defendant avowed for rent arrear 2Lev.i2. 
upon lease made to him 1 Octob, 11 Regis apud F. The Where the day 
plaintiff in bar replies, that the avowant did not make the made pan of the 
lease to him on the said 1 Octob, 11 Regis apud F. in man- « w not 
ner and form, «Src.; and upon a demurrer to this replica- a^saunS.'w! 
tlon, per Curiam, the dap and place are here made part of 
the issue, whereas they are not material, for a demise at 
any other time and place would be sufficient; he should 
have replied, non demisit modo Sf forma, 

3. In covenant upon a lease, the breach assigned was 3 Lev. 270. in 
for nonrpapment of rentf the defendant pleaded nil debet; 

adjudged upon a demurrer to be an ill plea. » no good pies. 

vide Com. Pleader. 2 vTli^ 

3. The plaintiff sued as administrator; the defendant 
pleaded, tUht fV. R, was administrator, and yet alive; the negatiy^ud^ 
plaintiff replied. That W. R, was not alive, and con* finoativeto 

^ mike in imev 
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eluded to the country; and upon a demurrer to this re¬ 
plication, it was adjudged ill, for though the matter is con¬ 
tradictory, yet there must be a negative and an affirmative 
to make an issue. , 

4. Debt upon bond conditioned to pay all such sums 
as should be expended in such a matter; the defendant 
pleaded payment, ^ hoc paratus est vcrificctre; the plaintiff 
replies non-payment, Sf hoc parahts eat perificare; and, upon 
a demurrer to this replication, it was adjudged ill, for he 
ought to have emududed to the country. 

5. In debt upon bond conditioned to render an account 
of all such goods of W. R, as came to his hands;* vpon oyer 
the defendant pleaded, that no goods of W, R, came to his 
hands, and averred his plea; the plaintiff replied, that a 
silver bmol of W, R.^s came to his hands, and he likewise 
averred his replication. Et per Curiam, It is well con¬ 
cluded, for the matter is * new; but if it had been ex¬ 
pressed in the condition, then he ought to have concluded 
his replication, ^ hoc petit quod inquiralur, ^c. But here 
it was out of the condition, and perhaps the defendant 
may have new matter to rejoin; as, that the bowl was 
given to him, But 1 Sid. 341. is denied to b|e law. 


6. YATES ®. HAKLAKENDEN. 

[9 Will. S. B. R.] 

See Antes 1. IN corermnt against an apprentice; the breach assigned 
that he (the defendant) pemlus decessit from his ser- 
putininuj. vice at such u time, if nbiiide continue to such a time; the 
*** pleadod, that he did not depart from his service, 

794 continue from it as the plaintiff had alleged; to which 

plea the plaintiff demurred, because the whole time being 
put in issue, the defendant ought to have pleaded, he'did 
not continne out of his service for the time alleged in the 
declaration, nor for any part thereof. 

Holt, Ch. Just. In a general issue, as waste for cutting 
twenty trees, the 'defendant must plead, that he did not 
cut the said twenty trees, nor any of them; but it is other¬ 
wise in'k oHlateral issue; as for instance, in an action of 
debt, upon a bond conditioned not to commit waste, and 
the breach assigned, that he did commit waste in cutting 
down twenty trees, it is sufficient %r the defendant to 
pilead he did not cut twenty trees moth ^ forma, as the 
plaintiff bath alleged, for in such case he is only to meet 
^ith his adversary; W upon the evidence, if it appear 
m ' that he cut down one tree, the plaintiff shall have a verdict. 
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7. HALL c. STICK. 

[5 Will. 3. B. H.] 

.. ^ a 

IN ejectment for lands in the county palatine of Durham; 
Upon not guilty pleaded, the plaintilf had a verdict; and 
upon a writ of error brought, the error assigned was, that 
there was no issues joined between the parties, for the 
words super patriamyrerc left out; but per Curiam, Here is 
an affirmative and a negative, and that makes an issue; it 
is true it had been better if those words had been in, but 
the omission o^ them only makes the issue informal; so 
they affirmed the judgment. 


3. SKINNER V. KILBY. 

[Mich. 1 Will. S. Intratur. Trin. 1 Will. 3. Hot. 833.3 

IN covetmil, the plaintiiT assigned a breach, in non-pay¬ 
ment of rent; the defendant pleads, that he paid it, ^ hoepa- 
ralus esl perifienre; and, upon a demurrer to this plea, it 
was adjiilged ill, because it was an affirmative to what 
went before, for thaf was a negative (viz.) in nonpayment 
of rent, and therefore the defendant ought to have conclu' 
eluded to the t country, for otherwise pleadings would be 
infinite. 


9. ALLEN V. SYMMS. 

[Trin. 6 Will. 3. Rot. SOQifl 

•IJVDEBITATUS assumpsit against Richard Symms, who 
plouded quod ipse idem Richardus versus quem, Sfc, is called 
Richard SymontR, and traversed that he is called Richard 
Symms, hoc, The plaintiff' replied, that the defend* 
ant was called and known as well by one name as by the 
other, ^ hoc paraius cst verijkare; and upon a demurrer to 
this replication, per Curiam, the defendant may well enough 
say, that ipse idem Richardus is called Richard Symms, for 
he may own his Christian name, and plead a misnosmer 
to his surname. 

But in this case all is discontinued by the plaintiflT's 
replication, because he averred his plea, when he ought 
to conclude to the country. Sedper Curiam, Where one 
affirmative comes in answer to another affirmative, in such 
case it ought to be averred, and not conclude to the 
country; but it is otherwise where an ajjmnaiive conies 
in answer to a precedent n^atvoe; therefore in this case the 
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defendant having added a traverse to his plea, the plaintiff 
ought to have concluded his replication to issue, (viz.) * to 
the country; for in pleas the traverse is as a negative, and 
every general negative mvst conclude to the country; so 
that in this case the misconclusionof the replication had made 
a disconliniutace. 


10. LODER «. LODER. 

[Mich. 2 Will. S. B. R. Rot. 506.] 

DEBT tipon bond against an administraiof cum\*estttmento 
annex* ; the defendant prayed oyer of the condition, which 
was, that W, R. should not revoke his will, and pleaded, 
that the said It. K. did not revoke his will; the plaintiff 
replied, that after the said will the said tV. R, made ano¬ 
ther will, and thereby he did revoke the first will, ^ hoc. 
paratus est verijicarc; and, upon a demurrer to this replica¬ 
tion, it was adjudged, that though this is an affirmative to 
a precedent negative in the plea, yet the plaintiff needs 
not conclude to the country in his replication, but aver it 
as he had done, because in the replication * ne^ matter 
was suggested, and therefore he ought to conclude Sf hoc 
paratus cst verijicarc. 


* m%m> I » 

II. WATTS ». WEST. 

[Pasch. 12 Will. 3. 1 Ld. Raym. 674. S. C. Holt 559.] 

ACTION against the mayor fora false return,the 
practice was agreed to be, that where the defendant 
pleads the general issue and it is not entered, he may with¬ 
in four days of the term waive that issue and plead spe¬ 
cially, and if Sunday happen to be one of the four days, then 
Monday shall be allowed; so likewise where the defend¬ 
ant pleads in abatement, he may at any time after waive 
the special matter and plead the general issue, unless 
there is a rule mad6 for him to plead as he will stand by it. 


13. MARCKAR v. HARRIS. 

[Mich. 4 Will. S.]*- 

IN an action of debt for rent; the defendant pleaded, 
that the plaintiff nil habuii in tenemetiiis; the plaintiff re¬ 
plied, that he was possessed of the tenements by virtue of 
a lease for forty years, made to him by the Lord Wotton, 
who bad power to demise the same; ai^, upon* a demur- 
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ter to this replication, it was adjudged good, without set* 
ting forth* the title, for nil kabuit in lenemeniis is the issue; 
and the plaintiff may reply, quod satis habuit in tenementiSf 
(viz.) in fee or tail, ^c.; and at (jie trial evidence may be 
given of any other estate, because the particular estate al* 
leged in the pleading is only form, where the issue is nil 
habuit in tenementis. 


JUDGMENT. [218] 


1. A JUDGMENT shall hiavo relation to the first day 
of the term, as if it was given on that very day, unless 
there is a memorandum to the contrary, as where there is 
a continuance of the cause till another day in the same 
term; px Holt, Ch. Just. 

3. In trespass fdr taking a gelding, the defendant 
pleaded, tliat in such a county court, coram ^sectatoribus 
ejusdem curia per oonsiderationem curia debito modo recuperavit 
versm prasd' the plaintiff 4/. tarn occasione ettjusdam insultus 
^ Iransg, eidem defender^ per pradicC the plaintifij and 
such a one his wife illat\ quam pro mis, custagiis, 
and, upon a demurrer to this plea, il was adjudged ill, be¬ 
cause heYe was a judgment in an inferior court pleaded 
without any plaint levied; and because the names of the 
suitors are not set forth (a), and the juugment is pleaded 
db obtained against the husband, when the action was 
brought against husband and trife, 

3. After a rule to sign judgment, there ought to be four 
days before the judgment is signed, and those four days 
arc computed exclusive of that day on which the rule was 
made, and of that on which the judgment was signed; and 
this is because the party may have a reasonable time to 
bring a writ of error,if he think fit so to do; but in the Com¬ 
mon Pleas they stay till the quarto die post without any rule, 
but that day is inclusive in that court. 

4. AsswnpsU upoit two several promises; one was found 
fbr the plaintiff, and the other for the defendant, and 
judgment for the plaintiffs as to one, and nil capkA, ire, 
as to the other; sed sit^i/h misericordia, the defendant 
brought a writ of error, and assigned for error the omis* 

(a) Tbit would be uded by a verdict Carth. 
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Cro. sioii of the words cat inde sine die; El per Curiam^ *The 
Mii'h/that judgment shall be reversed for the whole, because it being 
cm is since de- an entire thing cannot be reversed for one part and at* 
firmed for the other part.. 

Warrant of at- Regula. PhscH. 16 Car. 2. B. R, It was ordered by 

tomey not to bo the Court, that an officer shall not take any w'arrant to 
2Im tacMtoc^r a judgment of any person in his custody, unless an 

unless an attc^ attorney ior the defendant is present, .and subscribes his 
ngt» presence nanjc to such ^arrant. 

1 Salk. 403. 3 Uur. 179;}. 1 Str. Sw. 2 Str. 902,1245. Barnes 52. 


[ 813 ] G. BANBURY’S CMSE. 

[HU1.6 Will. 5. B.R.] 

Eveiy juilgmcnt PEjR Ho/f, Ch. Just. Every judgment must not only be 
TOi^iele^ complete, but also formal; therefore if a zoarrawfo is 
foniui. brought against the defendant for usurping ropal franchi¬ 

ses^ and the Court should give judgment that he has no 
title, yet unless they go on and say, quod abirulc exchidalur, 
it is ill: So in debt upon a bond, if the defendast plead 
auterfoits acquit in an action upon the same bondfand the 
judgment was, that he (the defendant) should recover da- 
^Vent. 2r, mages, cal inde sine die^ that is naught without saying 
Mills% further, quod querens nit capiat per hillam, because dismission 

3«. ’ is no judgment in a court of law: And per Holt, Ch. Just. 

If trespass is brought for a trespass done in lands belonging 
to such a house, though it appear at the trial that the plain- 
tiiriiad no title to the house, yet the Court capnot give 
judgment to turn him out, because it was not judicially 
before them. ^ 


7. MORRICE r. GREEN. 


[Paseb. 11 Will. 3. B. R.] 


lyitat Uaioilg- 
ment by nihil 
(licit. 


Departure in 
contempt of the 
Court. 


IN this ch.se it was held, that a judgment hy nihil didt is 
where, one is in court, and required to make answer to 
what is objected agaipst him, but he is silent and says no-* 
thing in his defence. 

8. There is likewise a judgment for departing in des¬ 
pite of the Court, and that is where the party appears, 
and, being to attend that day, goes out of the Court with¬ 
out leave of the Court; as in a^nmon recoveries, where the 
common vouchee comes in and^leads nul tort, nul disseisin, 
and then the demandant impans generally, and not to a 
day certain; and for that reason the vouchqe is still 
obliged to attend the Court, but doth not; then the 
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entry is, pos/ea eodem die revenii the demandant, and be¬ 
cause the vouchee is not there but is departed, therefore 
the demandant hath judgment. 

9. .. And lastly. There is a judgment by default.^ and that 
is where the party hath a day certain, and is dcmandable, 
and being demanded doth not appear, whereupon judg¬ 
ment is given against him by default; and these are dis¬ 
tinct judgments, which cannot be used the one for the 
other. See Co. EtUr. 2C9. a. Rost, Ent, 173.6. 


10. ANONYMOUS. 

[Mich. 10 Will. 3.1 

UPON a motion to stay execution on a judgment, upon 
pretence of an agreement since the judgment entered: 
Per Holtf Ch. Just. Where the judgment itself was con¬ 
fessed and entered upon terms, the Court will lay their 
hands on it and see it perforfhfid, because it is no more 
than a conditional judgment at first; but where the judg¬ 
ment is absolute at first, there the party shall be put to his 
action unon any subsequent agreement concerning it, or 
may brii\g an audita qu^rch^ for the Caurt will not stay 
execution upon a motion; and in this case the Chief Jus¬ 
tice said, that he did not pretend to dispense equity at 
large, but ^nly by the consent of the parties, upon a rule 
of Court. 


11. KERLE r. CLIFTON. 

[Trin. 1 Will. 3. B. R.] 

UPON a writ of error in B, R, to revotse a judgment in 
C. B., the defendant in error pleaded a release of errors; 
and upon a demurrer to this plea, it was doubted what 
ju(fgmcnt should be given, for the first judgment being 
erroneous, the Court could not affirm it: Sed per Curiam, 
a nil capiat per hrene shall be entered. 


12. WESTERN ®. CRESWICK. 

• 

JUDGMENT against the defendant in an action of debt 
on a bond, and upon a jieri facias directed to the shcrifThe 
took some of the defendant’s goods and sold them, after¬ 
wards this judgment was (a) [reversed]; and upon a motion 
to bring the money into court for which they were sold, or 
to pay it to the defendant himself, the Court will make no 
rule, for the goods might be sold for less than they were 
worth; thererore the defendant may bring an action of 
trespass, ii'the plaintiff doth not agree with him* 

(o) Set aside* 


Whsthajadg- 
nient by default. 


[»I4] 


Where execu¬ 
tion iihaU be 
stayed on u mo¬ 
tion, where not 


(I|ion a writ oi' 
error, file., de¬ 
fendant {ileadcd 
a release of er¬ 
rors, thc.jiidg- 
nieiit shaii be 
nil capiat per 
hreve. Sho. 50. 
Str. 127,683. 


4 Mod. 161. 
Goods were le¬ 
vied by a fi. fa., 
and sold, and af¬ 
terwards the 
judgment was 
set aside Sir ir¬ 
regularity. Vide 
2 Salk. 588. 

1 Cramp. 371- 



Jurisdiction. 




No material diF- 
ferenee between 
costs and dam- 
■ges. 

[ 310 ] 


S Mod. 205. 
Antca 5. S. P. 
Judgment sign¬ 
ed lour days; f- 
terthe return of 
the postc.a. 


How the juris¬ 
diction of eccle¬ 
siastical courts 
•rixs. 


13. DAVENANT ». RAFTER. 

JUDGMENT* in C. R. by nii dicit^ and upon a writ of 
error in B, R,^ the error assigned was for want of an origi¬ 
nal; the defendant in the writ of error pleaded a release of 
all errors; the plaintiff replied, that the release set forth 
by the defendant recited a judgment pbtained by him for 
600/. debt and damages, ultra mis' 8f custagia, and that 
this release was of errors in that judgment; but the judg¬ 
ment on which the writ of error was now brought, was for 
600 1 . debt and damages only, and therefore this m ist be an¬ 
other judgment; and if so, then the errors in such judg¬ 
ment are not released. Sed per Curiam in C. B, If tlie 
judgment is by confession, it is always there entered pro 
debito cl damnis, without any further addition; but in B, R. 
it is entered tarn pro debito Sf dumnis, quampro mis' ^cus- 
tagiis; but between damages and costs there is no material 
variance, for damages indttde costs. 


14. STANDFAST ®. CHAMBERLAIl^E. 

IN ejectment, the plaintiff had a verdict at the assizes; 
per Curiam, the judgment ought not to he signed till/bur 
days after the return of the postea, which happened to be on 
the 6lh of May, and on that very day the judgment was 
signed; but the plaintiff did not take out execution till 
two days after the signing the judgment, so that the de¬ 
fendant had time enough either to bring a wrii; of error, 
or to move in ^rrest of judgment; yet because it was 
signed on the fourth day after the return of the poslea, 
when that day ought to be exclusive; it was adjudged to be 
irregular, and therefore the judgment was set aside, und 
the party had restitution. 


JURISDICTION. 


THE jurisdiction of ecclesiastical courts arises either as 
incident or principal; and then it is either from the nature 
of the thing, as causes nudrimonial and testamentary, or 
from the person, as beating a clerk, or from the place, as 
scolding in the church^yard, cutting trees there, or, contemptu¬ 
ous words spoken in court. 


Jurisdiction. 


3. In some causes the spiritual and temporal courts Where iwth 

have a concurrent jurisdiction; as where a man is entitled . 

to a peimon by prescnption^ he may sue for it in either diction. 

Gourti 

* 3. Now, as to pleading a jurisdiction, it hath been i Saund. 14. 
adjudged, that where an indehtUalus assumpsit was brought \vh^i^aHnot 
in Durham pro mercimontis vendilis, without saying ibidem be intended to 
this is good; for a*court of a county palatine is an original J*® 
superior court, and therefore it shall be intended, that the aia "i 
contract was made within the jurisdiction, though it is not ^ 
set forth in the declaration; for nothing shall be intended 
out of tBe jurisdiction of a superior court but what spe¬ 
cially appears to be so. 

4. So where matter of aggravation is, not laid to be Sid. 34’2. Where 
within the iurisdiction of any inferior court; yet if the 

cause of action be laid to be infra junsdictionem, it is well jurisdwtkm*. 
enough. 

5. Case for words per quod she lost her marriage, if the Ray- fls. i Lev. 
speaking be laid within the jurisdiction, and not the loss g^- 

of marriage likewise, it is ill, because that is the cause of wdrds must iic 
action; otherwise, if the words'had been actionable in 
themselves. tmuem. 

6. liT all assumpsits the consideration must be laid to be 

infra jurisdictionem, ussumpsits it 

^ most be iufi'a jurisdictHmem. 

7. An agreement was made within the jurisdiction of 

the Marshalsea to carry goods to Yoik, an assumpsit will not sump^t will not 
lie in that court, as upon an agreement to carry goods to York, for canying 
because the earning is out of the jurisdiction of that court; 
but the plaintin may declare generally, that the defendant 
being indebted to him for carriage, ho# promised to pay, 
so nothing will appear to be out of the jurisdiction. 

* 8. Case lies against the plaintiff for suing him in an i vent. 73 . 
inferior court, where the cause of action arises out of its paMs for suing 
jurisdiction. 
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1. THE QUEEN r. BURNABY. 

[Trin. 3 Anna?, 2 Ld. Raym. 900. S. C.] 

UPON a certiorari^ a conviction before two justices for 
cuKii.g down several limc-trcos in the * nigkt-tini|s, being 
removed into B. R, the dofei'dant offered to plead, that he 
had t >'■ title to the trees, but three of the judges would not 
almit the pica; Yor if the justices hud no jurisdiction, as 
they had not, if property had been the question before them, 
then an action lies agttinsl those justices, and against him 
who executes theiv o;der; but if they had jurisdiction, 
then B. R, hath not power to question their judgment, 
therefore thi.s woald be altogclhcf new, and without pre¬ 
cedent. Bui Holt, Ch. Just, held '.hat Sl JohrCs case was 
n pi»cede*'t; and though the roll could not be fo^,nd, yet 
it was a'ld must have been done so in that case, offierwise 
the poiii>. could not have conic in question; that it is as 
reasonable to fai.-;iiy the proceedings of the justices by this 
pica, as li is by action to bo brouglit against them; that if 
B. B. confirms this order, then no action will lie against 
him who executes it, because ho acts by the authority of 
this Court, and that there could be no reason for him to 
give an authority and aid a fiat to a thing which cught not 
to be done: But this conviction was set aside for another 
reason, {viz.) bccadLe the number and nature of the trees 
were not expressed. As to the objection, that they were 
so small they could not be numbered, the answer was,,if 
they cannot be numbered, then it ought to set forth so 
many bundles, faggots, or loads, for the number or quan¬ 
tity ought to be certain in this case, as well as in an action 
of trespass, because, that is to be the measure of the da¬ 
mages; and if that had been done, then this conviction 
would hs.vc been a good plea in bar to an action of tres¬ 
pass for the same cutting. 
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JUSTIFICATION 


1. MATTER of justtficalion can never be given in evi- 
'dence, but where it cannot be pleaded; therefore in tres¬ 
pass upon not guilty pleaded, son assault demesne cannot be 
^iven in evidence; but it is otherwise in an indictment for 
murder^ i^c. • 

2. In trespass for entering his close, treading down his 

grass, and feeiting his cattle there; the defendant pleads, 
(hat fV, R, had common there^ and appointed him (the de¬ 
fendant) to look after his cattle, and that he entered to see 
them, quae est eadern transgressio; and, upon demurrer to this 
plea, it was adjudged ill; for the defendant justilied his 
’entry only, and not the feedings and a man cannot a 

trespass unless he confess it; but here the defendant did 
not confess it, therefore the plea being entire, the justilica- 
tion is b!^d for the whole. 

3. li^ trespass fee an assault^ beating, and wounding, and 
evil entrenting; the defendant as to the wounding pleads not 
guilty, and ns to the residue, that being churchwardens, i\\a 
plainlilTsat in tfie church with his hat on his head, and 
they pulled it oflf^ qua est endem insult", verberatio ^ male- 
iraclalio; this was adjudged no justi/icathn, because no- 
thiiig was said as to ihc beating, tamcn queere, (or trespass to 
the person imports a beating, but it .jccms rather to be an 
assault. 

4. Trespass quare vi ^ artnis he ^suited and beat 
4he plaintiff, and took a7td imprismied him; the defendant 
a& to the force, assaulting, and beating, pleads not guilty; 
as to the taking and imprisoning him he justifies under a 
process to arrest him: This was adjudged ill, because re¬ 
pugnant, for the defendant having denied any assault and 
■battery, afterwards confesses it, by justifying the taking. 

5. Trespass for beating his servant per quod servitium 
amisit; the defendant justifies the battery, but said nothing 
as to the loss of the service; and, upon a demurrer to the 
plea, it was insisted, that was the principal matter to which 
Che defendant had not given any answer. Sed per Curiani, 
the loss of the service is the consequence of tlie battery, 
and that being justified, is a sufficient answer to the rest. 
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(J. SWINSTED z>. SMITH. 

[Mich. 8 Will. 3. B. R.] 

• i Salk. 40R. THIS case is reported in * I Snlk.^ by the name of 
whcrc'it u'gootl Swinstcad versus Lyddall, It was an action of trespass for 
for £iart. an assault, battery, and false imprisonment, ' and for keep* 

ing and detaining the plaintiff, qutnisq, he paid the de* 
fendant 1 Is. The defendant justified under an order of 
the Court of Conscience, Sfc,, by virtue whereof he took and 
imprisoned the plaintiff', and detained him until he paid 10«. 
Ad., 8fc, And, upon a demurrer to this plcav it wtis object¬ 
ed, that it did not answer the declaration, for that was for 
detaining the plaintiff, guousq, he paid 1 Is., and the plea 
is, that he detailed him, quottso, he paid 10s. 4d.; so where 
a man declares in an action of trespass for taking eleven 
sheep, it is no answer to justify the taking ten of them; so 
likewise, if the plaintiff declare for falsely imprisoning him 
for three days, it is no answer to justify for two days: But on 
the other side it was argued, that the gist of this action was 
for the false imprisonment, as in trespass for taking his 
horse, and immoderately riding him; the defend^t justi¬ 
fied the taking by the plaintiff’s leaver but said irothing to 
the riding; and, upon a demurrer, that was adjudged a 
good plea, because the gist of the action was the taking the 
horse, and the immoderate riding was on)y an aggravation 
of the trespass, and this was Bringlo and Morris's case. 
Hill. 27 4^ 28 Car, 2. B. R. Et per Holt, Ch. Just, in the 
principal case; the quomq. is only an aggravation, for the 
action was not brought for taking the 1 Is., but for dhe false 
imprisonment and detaining the plaintiff quousq., ^c.: as in 
trespass for taking^hree sheep, every sheep is the cause of 
the action, (viz.) part of the cause, and so for imprisoning 
the plaintiff for three days; and therefore the taking every 
sheep and imprisoning for every part of the time must be 
answered: It is true, if the plaintiff*had been to pay 10;. 
Ad. only, and that after it was paid, the defendant detained 
I s***^^' ***o*‘®» might have been mate- 

sid? 47 i' * 3 T. then the plaintiff* should have set forth this matter 

1 Lev. in t a replication; so this was adjudged a good plea* 

91 * * 


7. SHEPPARD V. TAILOUR. 

.Tustifiration nn- IN replevin for taking six dishes, the defendant justified 
hl'i ewTiiUnder a judgment in a Courf Boron, and a levari facias 
iii.** awarded, by virtue virhcreof he took the dishes; and, upon a 

demurrer to this plcn, it was adjudged to be ill, because the 
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execution upon a judgment in a Court Baron ought to be 

by distringas^ ''^and not by levari facias, unless there is a 

special custom to warrant it; besides, the defendant 

should not have begun his ple^ with ihc judgment, but Corarpieader, 

should have gone on gradually, {viz,) he should have shewn 3 

that there was a plaint levied, ^c., and luliter processumfuit * 

superinde, that a judgment was obtained, ^c. 


6 , FREEMAN BLEWITT. 

{Hilh'H Will. 3. I Ld. Baym. 632. S. C.] 

RULED per Holt, Ch. Just, in this case, to which the ] saik. 409 . 
Court agreed. That in trespass, if the sherhT or other prin- Where an/ offi- 
cipal officer justifies by virtue of a capiai or any rotuma- 
hie writ, he must shew that the writ was returned, but not writ, he must 
if he justifies under a replevin or an alias replevin; for these Vrtw- 
arc not returnable writs, but a pluries replevin is returnable; ned. 
for the writ commands the sheriif to replevy the goods, 
vel causam nobis significare; therefore he must return the 
writ, otherwise this inconvenience might happen, (vzV.) 
that if th^ defendant; should appear and be nonsuit (for he 
is the first actor) the Court would be at a loss how to give 
judgment, whether pro relom' habentP, or a capias in wither¬ 
nam, or a mere ndnsuit. 


9. SEARLE BUNNION. 

IN trespass Sfc, The defendant pleaded, that he was 
possessed of the locus in qm,Sfc,, and so jus^fied the taking the 
cattle damage feasant; and, upon a demurrer to this plea, it 
was objected that it was ill, because it is not sufficient for 
him to say generally, that he waspossessed, Sfc,, for in plea¬ 
ding he ought to shew the commencement of his term: 
Sed per Curiam, where trespass is brought, and the deien- 
dant will justify by virtue of any *particsdar estate, there 
lie must i&ew the commencement of such estate or title; 
but where the matter of justification is collateral to the title 
to thA land, (viz.) where the title can never come in ques¬ 
tion; there such a justi^ation as in the principal case, is 


2 Mod. 70. 
Where a man 
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LAWS. 


1. THE Saxon lam were all unwritten, till Ethelredj the 
first Christian king, published them in‘writing. 

2. And those laws had a mixture of the British cuslomsf 
and the Danish lam had a mixture of both; but William, 
called the Conqueror, made a new model of them^for some 
he approved and some he rejected; and added'more, of 
which there was a copy in Rowland Mhy, under this title, 
c^s sant leges Sf les cuslomes qae le roy William granloist a 
lout le people dc Atigletcrre apres le cmtquest dc la lerre icy, ^c, 

3. Mr. Seldon tells us, that the Roman lam were in 

use in Britain, for they had several colonies here, und each of 
these colonies were governed according to the Roman laws; 
but compares them to a ship, which, by lung and frequent 
mending, had nothing left of the first materials of which it 
was made. v 

3. And as to that question. When and how Vegan our 
common law? he tells us, it is a trivial question, and that 
it began as the laws of all other states, (viz.) when there 
first began to be a state in the land. 

5. Laws arc divided into arbitrary or natural laws; the 
last of which are essentially just and good, and bind every 
where and in all places where they are observed. 

6. Arbitrary laws arc either coiircming siicli matter as 
is in itself morally indifferent; in which case both the law 
and the matter ai^ subject of it is likewise indifferent, or 
concerning the natural law itself, and the regulating 
thereof. 

7. Now all arbitrary laws arc founded in convenience, 
and depend upon the authority of the legislative power 
which appoints them, and both arc for maintaining public 
order. . 

8. Those which arc natural laws are from God; but 
those which are arbitrary are properly humane and positive 
institutions. 

9. Upon the whole, we may consider the world as one 
universal society; and then that law^by which nations are 
governed, is called yus genfium, if we consider the world 
as made up of particular nations; then the law which re¬ 
gulates the public order and right of men is called y?is puh- 
licum; and that law which regulates the private right of 
men is called civile. 



LEASE AT WILL. 





1. LAYTON c. FIELD. 

[Hill. 13 Will. 3. B. R. Vide 2 Salk. 413.] 

PER Holl, Ch. Just. Where a lease is made at will, the 
lessee, after a quarter of a year is commenced, may deter' 
mine his'wili, nut then he must pay that quarter's rent; 
and if the lessor determine his will after the commence¬ 
ment of a quarter, he shall lose his rent fqi* that quarter: 
But if a lease be made from year to year, quumdiu ambabus 
plamerit; in such case, after a year is commenced, neither 
the lessor or the lessee can determine their wills for that 
year, because they have willed the estate certain for so 
long time. 


- 2. GERMAIN v, ORCHARD. 

[Trin. 6 Will. 3.] 

THE case was*, lessee for years of lands granted the said 
lands to IV, R., his executors, administrators, and assigns, 
habendum to him and to his executors, ajler the death 
of the grantor and his wife: Adjudged, that by the grant 
of the land,s generally, the grantee is tenant only at will to 
the grantor, that being estate enough to satisfy the grzmt; 
for it doth not appear that by a graq^ of the lands the 
gfantor intended to pass his whole interest and term: But 
this judgment was reversed in the Exchequer-chamber; 
an j there it was held, that if is possessed of Black-acre 
for a term of years, and grants it to fV, R, (not saying, and 
to his exocutors, nor for what term and interest,) in such 
case fV. R. is only tenant at will to the^ grantor; but if he 
devise Black-acre to W. R., the whole estate passeth; for 
if it should be an estate at will, it would citbyer never 
begin, or de,termine as soon as it begins. 


3. ANONYMOUS. 

[Paach. 4 Annie, B. R.] 

PER Curiam, obiter, it was held. That a grant or autho¬ 
rity to coQie upon my lands, and to hunt there, is but a 
license, and no more; but if it is to take the prohts, it is a 
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lease at will; so if it is to take the profits for a year, it is 
a lease for a year, for this passes an interest; the other is 
only an authority to do particular acts (a). 

(a) This is part of what is said per Curiam^ in the ^ueeti and Whiter, 3 SaUc^BT, 


LEGACY. 
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1 Ch.Kpp.t9S. 
Mali ill f. Clerk. 


Moor 


1. THE cognizance of a legacy property belongs to the 
Spiritual Courts, for such bequests were not good at com¬ 
mon law, the rule being post niorlem tunc tua non su7it, 

2. But this must be understood where a legacy is de¬ 
vised generally; hut if it is payable out of the la»3, or out 
of the profits of the land, an action of the case lies at com¬ 
mon law, but the usual remedy is in Chancery. 

3. The testator being possessed of several leases, de¬ 
vised them to his wife for life, remaindcr<lo his son for life; 
and he owing several debts, the wife paid as far as the 
goods and personal chattels went, and assented to the leg¬ 
acy, and died, there being several debts still unpaid; then 
her executor articles with those creditors to convey a 
lease to them, and they exhibit a bill in equity against the 
executor and the s^n, to have a conveyance, and the Lord- 
Keeper Finch decreed a conveyance; for first, an executor 
is not bound to pay a legacy, unless he hath security given 
to refund, if there are debts; and the reason is, becausb a 
legacy is not due till the debts are paid, for a man must be 
just before he is charitable; and therefore, if a legacy i» 
paid, it jremains still in the hands of the legatee as a leg¬ 
acy; but if the legatee alien bona Jide, the creditor is de¬ 
feated, for he had a title, and the purchaser shall not be 
prejudiced by this trust for creditors: Now in the princi¬ 
pal case, an assent to a legacy will not do any more than 
an actual payment would have done. 

4. A sum of money devised to Wl B., to be disposed ag 
the testator should appoint by a private note; now, if there 
w'as no such note or appointment, then it is a legacy to 
IV, R, himself. 

d. Legatee of a term must not plead that' it Was de¬ 
vised to him, and that he entered; but that he Entered 
assent of the executor, or virhite legatiotns. 


LIBEL. 


t. THE KING ». ALME & NOTT. 

[Trin. 11 Will. 3. B. R. 1 Ld. Raym. 486. S. C. called The 
King V. Urnie and Nott.] 

INDICTMENT for a libel against several subjects, What «h «i t 
to the jury, unknown. Et per Curiam^ Where a writing »«akcH libel, 
which inveighs against mankind in general, or against a 2 vvHwnm 
particular order of men, as for instance, mtyi of the gown, 2 tiawk. ch. 75. 
this is no libel, but it must descend to paiticulars and in- 
dividuals to make it a libel. 


2 . THE QUEEN n. DRAKE. 
[Mich. 5 Annse, B. R.j 


INFORMATION .against the defendant, setting forth, isaik.sso. 
that he being evilly disposed, «Src. did make a libel in- 
titled Mercurius^ containing divers scandalous matters hioiii wtiriiram 
secundum tenorem hequen\ and so set forth some paragraphs^ ^1“= 'tself, 
and in one of them there was the word ncc instead of non, 
so that it was not literally the same as in the libel; however 
it did not alter the sense; but upon not guilty pleaded, 
this variance being perceived at the trial, the counsel for 
the defendant insisted, that it might be found specially, 
which was done; and afterwards, upon^rguing this spe¬ 
cial verdict, judgment was given for the defendant: It 
wag objected against him, that this variance was im¬ 
material, and that in every action for words the plaintiff 
usually declares, for speaking hcec Anglicana verba sequenr 
tinj but it is not necessary to prove every word; therefore 
to make every literal omission or variation fatal, would be 
to make this action impracticable. Bui per Curiam, The 
* tenor is the transcript copy of some original, to which it * Postes s. S. P. 
may be compared, and therefore there can be no tenor of 
words spoken, because there is no written original; but 
there may be a tenor gf a writing, which word always im¬ 
ports a true copy of the thing written, and consists in 
identity, Et per Holt, Ch. Just. A libel may be described 
either by the sense or by the words; and therefore an in¬ 
formation charging, that the defendant made a writing, 
containing such words, is good; and in such case a nice 
exactness i^ not required, because it is only a description 
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3 Civ. 503. 
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•2 Sauiiil. 121. 
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of the sense and substance of the libel. But an informa> 
tion, charging the defendant with making a writing secun¬ 
dum tenorem sequenfem^ there the written libel, and that set 
fortli in the inibrmalion, must exactly agree, because 
every word in the information is a mark of description of 
the very libel itself; so in trespass, quure clausum fregit^S/c, 
if the plaintiflT sets fortii the buitalls and boundaries of his 
close, and fails in the proof thereof, he cannot recover; 
because he is obliged to prove his description; and there is 
no difference between wrongs done by words and by things. 

3. Words arc transient, ami vanish in the air as soon as 
spoken, and there can be no tenor of them, as huih been ab 
ready observed,and therefore an identity is not required; 
and though the jury And some omissions, it will be suiAcient 
if some be proved, and in such case the plaintiff shall re> 
cover; but when a thing is written, though every omission 
of a letter may not make a variance, yet, if such omission 
makes a word of another signiAcation, it is fatal. 


InnHCudo,whcre 

good. 


4. CROPP r. TILNEY, 

[Mich. 5 Will. 3. B.11.] 

UPON a writ of error on a judgment in an action on 
the case, wherein the plaintiff declared that he stood to 
be elected for a member of parliament^ and that the defend¬ 
ant caused a libel to be printed of him with these words, 
as spoken by the plaintiff (viz.) There is a tear with France^' 
of which I can see no end, unless the young genlle/nan on the 
other side of the- water (innuendo the prince of Wales) be re¬ 
stored, per quod, h(^ lost his election, ad damnum, b/c., there 
was a verdict for 'the plaintiff, and judgment in C. 
and now, upon a writ of error in B. R., it was insisted, 
that an * innneivio cannot beget an action, nor make that 
certain which was uncertain before, and that here was no 
scandal; and if so, this was not a libel, Sed per Holt, Ch. 
Kep. 24. 2 Wii- J ust. Scaiidalous matter is not necessary to make a libel, 
6011403. ^ lg enough if the defendant induces an ill opinion to be 

had of^ the plaintiflT, or to make him contemptible and 
ridiculous; as fdr instance, an action was brought by the 
husband for riding Skimmington, and adjudged that it lay, 
because it made him ridiculous, ancj exposed him. Every 
man understands who is meant by the young gentleman on 
the other side of the water; if words are false, the de¬ 
fendant may justify in an action, but not in an indictmend. 


*3 Cro. 428. 

Q Rep. 1U. Roll. 

82. Yelv. 21. 
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5. THE KING ». BEAR. 

[Hill. 10 Will. 3. B. R. l Ld. Raym. 414. S. C.] 

INDICTMENT for makings wfiling, composing, and col- 2 Salk. 417. 
lecting several libels, in uno quorum continelur inter alia, 

Juxta tenorimi et.ad effeclnm sequeiv, ^c.; after a verdict this 
was held good,ybryux/a Icmrem imports (he same* words; 
for* tenor is a transcript, which it cannot lie if it diflers ^ Ante* 2. S. P. 
from the lihel; if it had been cu! effectum sequen*, it would 
not do, for that might import an identity in sense, but not 
in words. 


LIMITATION OF ACTION. See [SW] 

Evidence, 5. 
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1. COLLINS DENNING. 

[Hill. 12 Will. 3. B. R.3 

ASSUMPSIT, in which the plaintiif declared, that the Wliere ■on n- 
defundant being indebted to him (the plainlitf) in 20 /. pro- 
mised to pay it upon demand, and that he (the plaiutiff) pica. ’ 12 Mod. 
had on such a day and place demanded it, but the defend- ^^ 4 . 3 . c. 
ant refused to pay it; the defendant pleaded non assumpsit 
infra sex annos,fyc, and uponu demurrer to this plea it was 
insisted that it was ill, for it should not be non assump¬ 
sit, but actio non accredit infra sex ami^ Sfc,; because the 
duty arises from the demand, and not from the premise: 

But this objection was not allowed, for payment upon de¬ 
mand is no more than what is implied by law {a), 

(a) If the promise had been of a col- debt till demand, it might be other 
lateral thing, which would create no wise. Bull. JV*. P. 151. 


2. EWERS n. JONES. 

[Mich. 2 Annee, 2 Ld..Raym. 934. S. C. Comyns 137. S. C.] 

LIBEL in the Admiralty by the seamen against the own- 
ers for wages; the defendants pleaded the statute oflimi- pleaded, 
tations, {vii.) That it appeared by the libel, that no suit was 
prosecuted for this matter within six years, whereas they 
should have pleaded directly, that no suit had been brought 
within six years after the cause of action accrued; and if 


X37 


Limitation of Action. 


the statute had been rightly pleaded, it would have been 
a good bar; for •per Holt^ Ch. Just, though the statute doth 
Hot extend to causes maritime^ spiritual, or cquitaJble^ but 
only to duties at Oimmon hzo, yet mariners' wages are -a duty 
at common law, and, if sued for at common law, the sta'‘ 
tute would have been a good bar. 


3. H^DE 1,. PARTRIDGE. 


[Pasch. 1 Annee, 2 Ld. Raym. 1204. S. C .3 


Salk. 434. 

S. V WlieUier 
titc* statute cv:» 
t<*n<U to nini'i- 
nri's’ waees. 

[*g38] 


UPON a motion for a prohibition to the Admiralty, sug* 
gesting a contract at land, and a suit for wages thereon by 
the mariners iigainstthe owners, upon an outward * bound 
voyage, and that he had pleaded the slatutc of limitations 
in that court (a); which plea was rejected, so tluit the sta¬ 
tute did not extend to causes maritime^ 8fc.^ and that it was 
no plea in bar to a trust or to a legacy; and now it was in¬ 
sisted for the prohibition, that the common law had a pro¬ 
per Jurisdiction for mariners’ wages, and that the suit 
might be as well brought for such wages in thq courts of 
common law as in the Admiralty; so that the Admiralty 
had at most but a concurrent jurisdicTion in this case with 
the courts of common law, and that only by indulgence of 
law', which ought not to be extended so ftir as to sull'er them 
to proceed in the Admiralty otherw'isc than they might 
at common law: El per flail, Ch. Just. It is a question 
among merchants, Whether mariners’ wages were due for 
outward-bound ships? But/>cr Parcel, Just. Whether they 
are due or not, is <a question properly determinable in the 
Admiralty; and he questioned whether the statute could 
be pleaded to a S.yt in the spiritual court far laying ®io- 
lent hands on a cleric; and per Holt, Ch. Just, clearly'it 
would be no plea in that case, no more than it would* be 
to an indictment at common law, for that is a prosecution 
of a public nature,/>ro re/armatione morum, and not a pri¬ 
vate action of the parly to have recompcnce in damages, 
the rule was for the plaintilT to take a prohibition, and to 
declare upon it. 


(a) He pleaded, that the contract principal point, it is provided by staL 
was made trn years before; which was 4 Jinne, ch. 16., that the statute of li- 
held an itnniaterial plea. Fide the mitations shall extend to these suits. 
Report in JLd. Raymond, As to the 



Mandamus. 
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4. MORSE V, BRAXTON. 

[Pasch. 12 Will. 3. B. R.] 

CASE, ^c, in which the plaintiff laid his action in JVbr- 
folk; the defendant pleaded the statute of limitations; the 
plaintiff replied an original taken out in Suffolk^ upon 
which they were ajt issue, and the plaintiff had judgment 
in C. B.; but, upon a writ of error in B, i?., that judgment 
was reversed, because an original in one county cannot 
maintain an action in another county. 

5. locnmlxihim tnognalum is not within the statute 21 
Jac. cap. 1G., nor slanderous words, which arc actionable 
only by rcaaim of any subsequent loss or damage, nor slan- 
derinif a iitlr; but f-landcrous w'ords, which are personal 
and actionable in themselves, arc within the statute. 

G. Where tlie piain-tiff is bei/oiul sra^ his case is not 
within the statute; but, if the defendant is beyond sca^ it is 
otherwise (a). 

7. Where an action is barrable by this statute, a new 
promise" will revive it; so it is of an .acknowledgment, be¬ 
cause that is evidence of a promise. 

’^8. A latitat taken out and coniinucd is a good avoid¬ 
ance of the statute, for it is a demand. 

(a) The law, in this respect, is altered; stat. 4^5 Ann. c.h. 16. 


An original in 
one countj can¬ 
not maintain an 
action in another 
counW. Vide 
2 Salk. 420. 
3T.R.662. 


Words which 
aic actinimble 
ai’c not within 
the statute. Lit. 
Kcp. .S42. 1 Sid. 
95. Cro. Car. 
141. 

Where the 
(daintifr is be¬ 
yond sea his case 
IS not wiiltiii the 
statute. 

Where a new 
promise will re¬ 
vive the action. 
Vide 1 Salk. 29. 

1 Sir. 5.W. Bull. 
N. I*. 151. 

2 HI. Hep. 1131. 
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MANDAM^^S. 


1 . WILKINS v. MITCHELL. 

j^Trin. 10 Will. 3. 1 Ld. Raym. 348. S. C. And sec the Note 
in Ld. Raym. 348. contra, 

IN an action of debt for rent brought in an inferior court. Mandamus dc- 

thc plaintiff was nonsuit, whereupon the defendant had hathlnoi* 

judgment; but they refusing to execute it, B. /?. was mo- therfandpr^ 

ved for a mandamus, but it was denied, because the defen- 

dant had a legal remedy, (niz.) by the writ de exectdiomju- Mod!c£. m! 

dicii out of the Chancery. * 'term Wep. 

^ 396. 3 T. U.646. 


Mandamus. 


SS9 


2 . THE KING t. MAYOR OF DARTMOUTH. 
[Trill. 12 Will. 3.] 

Mandaraas to A MANDAMUS to restore W, JV, to the place servi- 
^a*°'acu*a«in ^ clavem^ meaning the seijeant of the mace, Sfc, The 
SteaiTS^m’. return was, that there was no such office ill that corpora* 
tioii,but that there was an office servierUis ud clavam, to which 
they prescribe to put in and out an officer at pleasure, 


3. THE KING r. MAYOR OF ANDOVER. 
[Trin. 12 Will. 3.] 

2 Salk. 433. MANDAMUS to restore him to the place of an alderman 

ri«Ioic”a*iw)r” Andover; the return was, that he was so poor that he 

aiiiei-man.^ itcx could not pay the taxes: El per Holt^ Ch. Jus. Where a 
2 man through poverty cannot pay his scot and lot, it is fit to 

seiubie coii't’ra. deprive him of his magistracy, but not of liberty; so a man¬ 
damus was denied. 


[ 230 ] 4 . LEE V, OXENDEN- 

[Trin. 3 Will. 3. B. R.^ 


3 IjCv. 309. 
Show. 217, 251, 
261. Skill, m 
3 Mod. 332. 

Not graiiti'd to 
restore a proctor 
in Doctors Coio* 
nions. Carth. 
i6'>. 


Zi£E suggesting that he was dehite jnratns iSr admissus in 
loco officio of a proctor, l^c., and also that he was displa¬ 
ced and amoved from his said office, prayed a mandamus to 
be restored, and insisted, that he had a freehold in his 
office, and that it <\'.ncerned the administration of justice; 
but the mandamus denied, because this matter wau 
merely spiritual, and B. R. cannot take notice of it, nor 
correct errors in their proceedings, in cases where they 
have a proper jurisdiction and cognizance; so that this 
being of an ecclesiastical nature, and the deprivation being 
a judicial act, it cannot be avoided but by appeal* 


5. THE KING v. MAYOR OF CHESTER. 

s Mini. Man- A MANDAMUS was granted to restore Brett and eight 
damns to restore otJiej. pcrsoiis to the place of common couHcH-men of Chester} 
the mayor made a bad return, however, the Court quashed 
*Riak^ 4 ^*^"p mawiamus, being join/ fornine persons, when they had 
several offices and interests, and ought to have several writs 
of mandamus. 



Mandamus. 


6 . THE QUEEN CORY. 

[Mich. 8 Will. 3.1 . 

- % 

THE Court was moved for a mandamus to the jitslires of 
peace, for that they proreeded to remove W. R. from his 
place of abode, after he had offered to give security to in¬ 
demnify the parish; Et per Holt, Ch. Just. In a matter of 
right, as for instance, where a mandamus is prayed torestore 
a man, S/c», we never require an affidavit of the fact; but 
this is required upon a supposed failure of duty in the jus¬ 
tices, ancr thcA^forc denied to grant a mandamus till afi’ 
davit made', 


7. KING AND QUEEN t.. DR. GOWER. 

[Trin. 1694. B. R.] 

A SPECIAL mandamus was directed to Dr. Gower, 8/c. 
reciting, that such particular fellows of'his college had 
not takcR the oaths, so that their fellowships were void by 
the stfitute 1 Will, .S., and requiring him to turn them out, 
and to place new felfows in their r-.iom; the return was of 
several statutes, one of which was, tliat no one shall lose 
Ills freehold without being heard and admitted to answer 
the charge, and that the persons named in this mandamus 
were duly elected, Sfc., and that non constat, Sfc,; but they 
had taken the oaths: Et per Curiam, As to this last part of 
the return, it is ill, because the oaths are to be taken be¬ 
fore the master and fellows; but the chief question was. 
Whether a marvLamm would lie in this case, and in this 
manner? and the ('ourt inclined, th^it would not, he- 
cAuse the fellows who arc to be turrd^ out, arc no parties 
to this writ, so that they would be displaced without being 
heard, and without answer; and this differs from the com¬ 
mon cases of mandamus, which arc usually to restore men 
to their rights, and are directed to them by whom the in¬ 
jury is done; and though it may happei^, that even in such 
a.case a man may be turned out of his place, yet that is 
collateral, and not by command of the w'rit. ' 


8 . THE KING «. TAYLOR. 

MANDAMUS to restore him to his place of alderman of 
the city of Gloucester; the return was made by the mayor and 
bailiffs, (viz. they returned their power, ^c., and that 
Taylor wag removed by thirty of the common council-men 
in th» couttcH-cltamber assembled, for that he was a common 


Where not 
granted without 
an affidavit of th(j 
fart. 


Mandamus wilt 
not lie to turn 
out a fellow of a 
college, fide 
Skin. 303, .^4G. 


[S31] 


Mandamus to 
whom to be di¬ 
rected, and 
where the return 
was ill,and where 
the cause of re¬ 
moval was just. ‘ 



Mandamus. 


SSi 

2 Bur. 723, drunkard: Et per Curiam, this return was adjudged ili, 
.2 tr.1051. |jgj.jjug0 it (jid uQt appear, that the thirty common council- 
men were then and there assembled as a common council, 
for they might be there t-y feast, or to other purposes. 

But that the cause returned was sufficient to remove 
him; it is true, if a man is drunk by accident, that would 
not be cause to remove him; but habitual drunkenness 
makes a man unworthy to be a magistrate, and disables 
him in point of government. 

Though the removal was by the mayor and thirty of the 
common council-men, yet the writ ought not to be directed 
to them, but to the corporation by its proper n<>^mc, as it 
was in this case to the mayor and bailiffs, 

1 Roll.Rep.409. gut the return being ill for the reason before mention- 

3 idst. 189. ed, a writ of restitution was granted: And afterwards the 
question was. Whether the corporation might proceed 
against him de novo for his drunkenness? and the Qouri 
held they might. 

[S33] 9. THE KING WHITE. 

tTrinw 2 Annse.j ■ 

Denied to n- MAJ^DAMUS to restore him to his place of clerk to the 
aMTO* ^^dchcrs^ Company in London, it being* a charter-office; 
LOTdon*"\'lde but, per Curiam, it was denied, for if it is an office of free- 
6 % '^%d' assize; if it is not an office of free- 

Mod.Ca. 18.** liold, then it is only a private service, which doth not con¬ 
cern the public. 


10 . THE QbEEN p. INHABITANTS OF , 
LITTLEPORT. 

I^Hill. 2 Annee.] 

2 Salk. S31. THIS case is r^orted in 2 Salk., by the name of Taw- 
Mandamus to^ nc^s case$ it was*thus: ss, A mankamm to the church- 
the present over- wardcns and overseers of the poor of the parish of Little- 
seers to make a pQff^ to make a rate to reimburse the old overseer of the 
th^d<u«ws.™^ poor what money he had laid out, of his own, for relief 
viduStr.ss. of the poor: The return was, that the major part of the 
parishioners did not agree to his accompt; and the ques¬ 
tion was. Whether the plaintiff Tawney, being a former 
overseer, but now out of his office, should have a manda¬ 
mus to the present overseers to make a rate to reimburse 
the money he laid out, of his own, to relieve the poor? 
It was insisted on his behalf,, that he should h!*ve a man* 
damns, because he was indictable for not relieving the 



Mandahus. 


poor, though he had none of the parish money in hit 
hands, and he might die in his office, therefore it seems 
reasonable, that the law should give him some remedy, 
since* it subjects him to this charge. But per Curiam^ the 
law doth not oblige him to lay out his own money to re« 
lieve the poor.; but he is to make a rate, and this is to be 
allowed by the justices, and the poor are to be relieved 
out of this money when raised, otherwise the consequence 
would be, that overseers of the poor would lay out what 
money they pleased, and charge the parish with it; so 
that what he did in this case was voluntary, being in no 
wise cofnpellhble to do it, and therefore it would be un¬ 
reasonable in this Court to compel the succeeding over¬ 
seers to reimburse him; he should eithe^ have kept hia 
own money, or taken care to have a rate made, and that 
would have been his proper method; and this Court never 
allows a mandamus where the law hath provided another 
remedy, and a rate cannot be made as for him, but to re¬ 
lieve the poor. 


11 . 'the queen ». SIR RICHARD RAINES. 

* []Mich. 6 Aniise .3 

THERE is a case reported by this name in 1 Salk,^ but 
it is not the same case, nor in the same term, but four 
years after, ss. Mandamus to admit her to the probate of 
a will by which she was executrix; the return was that 
she was made executrix durante minore estate of W, JS., and 
that the -said W. R. was now of full age, so that the 
testator'remained intestate. Et per Holt, Ch. Just, he 
should have returned generally, that she was not execu¬ 
trix, or if he would return the spcc^ matter, as he hath 
Rone, he should have averred, thstf she was not executrix 
atiter vel alio modo; but that the return now made was not 
a direct answer to the writ, but only argumentative, to 
shew that she was not executrix. But the Court would 
not grant a peremptory mandamus; they quashed this for 
the insufficiency of the return, and ahierced the defend- 
.ant, and ordered an alias mandamus, that the suggestion 
of the writ might be fully and plainly answeredt 

12 . Though the return is insufficient, yet if it appear 
thereby that the party ought not to be restored, he shall 
not be restored. * 

13. Where the place is of mere service, no mandamus 
will lie; as for an usher of a school; but where it is an 
office as churchwarden, sexton, steward of a court, ifc, a 
mandamus will lie; and so it will to restbre an attorney to 
his plac<i of attorney in an inferior court, and to restore 
the treasurer of the New-River^water; but it will QOt lie 
to restore the proctor of a spiritual court* 

Saluli>|. Vol* 111* 30 


[833] 


1 Salk. S39. 
Mich. 10 W. 
Mandamus to 
admit one to th* 
probate of a will. 

Curob. 18S. 
Card). 41)7. 
ant. 16S. 


Sid. 14. 


Sty. 457. Sid. 
7t. 94,152, 

169. 3 Mod. 
332. 4 Mod. 
234. Cumb. 
210. iLef.m 
ante 330. 

6 Mod. 18. 
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Master and Servant. 


1 Lev. 14, S3,75. 
1 Wilson 206. 

Andr. 176. Sho. 
74. 2L.».15. 
Carth. 166. 


S I^y. 18. Raf. 
211. I Ventr. 
143, 155. 

1 Vent 302. 

11 Co. 96. 

2 S;ilk. 436. 

[»S34] 


Where the mas¬ 
ter is liable for 
the cheat of his 
servant. Vide 
infra. 


1 Roll. 94,95. 


1 Ld. Ravnond 
2S4. Where 
the master is not 
iiablv tor his ser¬ 
vant SeelWd- 
soa328. 


14. A filloxo of NevaCollege was expelled by the warden, 
8;c. whose sentence was confirmed by the visitor; and this 
being returned on a mmvlamus^ it was objected, that the 
cause of his expulsion did not appear. Bed per Curiam^ 
This being a private eleemosynary society, and a visitor 
appointed by the founder, no mandamus lies; and therefore 
it is to no purpose to object against the return. Bagg^s 
case was the first mandamus of this sort; as for those mention¬ 
ed in Rylcy they arc no more than letters recommendatory. 

15. Mandamus lies to restore a sexton upon a certificate, 

that he is an officer for life, and had so much of every 
house in the parish for wages. * v 

* 16. Mandamxts to restore a common council-man; the 
return was, that the said Jilderman W, R, was a knave; 
disallowed, for the words have no reference to the corpn^ 
ration: It was held by my Lord Hale^ that returns of this 
nature ought to be sworn, and that it was so done in Med- 
dicolfs case; but of late it was disused. 


MASTER AND SERVANT. 


I. SIR ROBERT WAYLAND'S CASE. 

HE used to give bis servant money every Saturday to 
defray the chargesy^f the foregoing week, the servant 
kept the money; yei,v;)er Hb/t, Chief Justice, the masteo 
is chargeable, for the master at his peril ought to take 
care what servant he employs; and it is more reasonable, 
that he should suffer for the cheats of his servant than 
strangers and tradesmen; so if a smith’s man pricks my 
horse, tlfU master is, liable. 


2 . BOULTON r. ARLSDEN. 

(Tasch. 9 Will. 3. B. R. at the Sittings at Guildhall, coram 

Holt, Chief Justice.] 

IN this case it was held, that where a servant usually 
buys for his master upon ticA;, and takes up things in his 
master’s name, but for his own use, that the master is liable, 
but it is not so where the master usually gave binfl ready 
money (a). 

(a) Fide cc. I fiilr. 506. 


Misnosmer. 


That where the master gives the servant money to buy 
goods for him, and he converts the money to his own use, 
and buys the goods upon tidc^ yet the master is liable, so as 
the goods come to his use, otheri^ise not {a). 

That a note under the hand of an apprentice shall bind [ ^^3 
his master, where he is allowed to deliver out notes, though g®’ 
the money is nfever applied to the master’s use. j Sac. Ab. sss. 

But where he is not allowed or accustomed to deliver 
out notes, there his note shall not bind the master, unless 
the money is applied to the master’s use. 

A factor of the Eaal-India Company carried over 1300/. Skin. 149. Ch. 
in gold ^ Lidia, where a aisfom was due for it, but saved factor 

by the factor, and never paid: Et per Curiam, the factor ofthr Casuindia 
shall have the benefit of it, and not the Kast-Lidia Compa* 
ny, for it was due from them and ought to Have been paid-, ofwhathemed, 
therefore they cannot make a title to it against one who «'bich u« 
hath the possession, for that is sufficient against all persons 
but against him who hath the very right, and the non-pay- 
ment in this case was at the peril of the factor. 


(a) If the master never had any 
previous Sealing with a tradesman,but 
the tradesman’s dealings have all been 
with the servantjwhom the master has 
regularly paid; in that case the master 
shall not be cliarged. As where the 
action was for oats and liay furnished 
for the defendant’s horses; the plain¬ 
tiff having had no dealings with the 


master, but with the coachman, to 
whom the master gave money for the 

S ose monthly; the plaintiff never 
led to the defendant (the master) 
during the time, and the demand was 
for years standing; it was ruled, that 
the master was not liable. Per Lord 
Kenyon at JVtsi Prius. Espinasse, 
U5. 


MISCASTING, ^ee Money. 


MISNOSMER. 


1 . LEPARA V. SIR JOHN JERMAINE. 

£Pa8ch. 1 Annte.3 

THE defendant was sued by the name of John Jer^ 
maine, Knight; he pleaded in abatement, that he was a niiyuidpart^ 
knight atifi baronets the plaintiff replied, that he (the de- 
fendant) was afenight only; but uie plaintiff percemng 
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Hisnosmek. 


Where the de¬ 
claration is aided 
hj the Terdiot. 


Vide 1 Ld. 
Raym. 303. 
Skin.6St. Sho. 
P.C.S1S. 


1 Ld. Rarm. 
Sei 2 Salk. 
SGO. S. C. 
Knight is a dig¬ 
nity and part of 
bis name. 


his mistake, and the proceedings being all in paper, he 
prayed * leave to amend, but it was denied, because there 
was nothing to amend by, for the bill and process was by 
the name of htighl; then^the question was, Whether.ilaro- 
net was such a necessary part of his name as the action 
must abate for want of it? Et per Holt^ Ch. Just, haronet is 
as an essential part of his name as knight, because it is a 
dignity, and whether it is created by act of parliament or 
by letters patents, it is part of his name, as duke, viscount, 
marquis, baron, though as to this last name of dignity, 
there is a difference between a baroti by tenure and a baron 
by patent, for in the first case, baron is not a vamciof digni¬ 
ty; and if it is omitted it shall not abate the action, but a 
baron by letters ptUent is a dignity, and part of his name. 


2 . THE KING BISHOP OF CHESTER. 

IN a quare impedit, the plaintiff claimed under a grant to 
Sir William Sarids, who granted to the Lord Derby; the 
defendant pleaded, that Sir William Samis, non* concessit 
to the Lord Derby; upon which they were at issue, and the 
jury found, that it was granted to the said William Sands 
in the declaration, by the name of William Sands, Esq., 
being then an esquire, and afterwards made a knight; Et 
per Curiam, This declaration is aided by the verdict, by 
which the grant and the identity of the person were found; 
and this explanation is no more than what is often done by 
the plaintiff himself in late cases, as for instance, where 
W. R, is bound in a bond by the name of W, R., Esq., and 
is afterwards knighted, the plaintiff must bring his writ 
against him by the %f?me of W, R., Knight, but in his de¬ 
claration he must sheathe special matter, (orz.) that the 
defendant bound himself by the name of W. R., Esq., and 
was afterwards knighted; but it is otherwise if the de¬ 
fendant had craved oyer of the bond and demurred. 


3. THE KING v. BISHOP OF CHESTER AND 

PEIRCE. 

IN a quare impedit, the defendant, as patron, pleaded a 
grant made by King Charles I. to William Thackstffn, 
Armigero, postea militi, who granted it to the defendant; 
the plaintiff craved oyer of the letters patents, ^c., an^ it 
appeared to be a grant to Sir William ThojcksUm, Knight, 
and upon a demurrer to the plea, Rokeby, Just, was of 
opinion, that this might be the same person, for fie might 



Misnosmer. 


have such a name by reputation: But per HoU^ Ch. Just, 
a grant to WiUhm Thadcston, Esq, by the name of William 
Thachton^ Knight, cannot be good, because knight is a 
name pf dignity, and part of *his name, and as much his 
name as the name of baptisms and if he might have such a 
reputative name, he ought to have pleaded it so, (^iz.)pf.r 
nomett, or cognilns (Sr rcpulatis per nomen, ^c,, ns in the case 
of a bastard; but knight cannot be a name in reputation: 
there is no foundation for it, as in the case of a bastard, or 
the eldest son of a duke, who by the laws of heraldry takes 
place as a marquis, but the title of knight can be only con¬ 
ferred byithe king; and in ancient conveyances the eldest 
sons of tJ,ukes and earls had only the addition of esquire, 
commonly called marquis, ifc, and now the course is to 
make the addition of eldest son to such title? 


4. COLLEGE OF PHYSICIANS r. DR. SALMON. 

Q Ld. Raym. 680. S. C.] « 

DEBT against the defendant, for practising physic with¬ 
out license, in which the plaintiiTs declare by the name of 
the president of the college, seu communUas of the faculty 
of physic in London, ire. The defendant craved oyer of 
the letters palent)s, whereby it appeared they were incor¬ 
porated by the name of the president, college, sive communi- 
tas of the faculty of physic in London, and were empow¬ 
ered to sue and be sued by the name of presidens collegii, 
sive communitatis facuUatis medicines in Ijondoti, and then 
pleaded mi>no«mer in abatement: Et per Curiam, the plea 
was adjudged good, for they may sue by their name of in¬ 
corporation, which is president, collersSum, sive communitas 
oT the faculty of physic, ire., or by Me name given to them 
for' that purpose, which is presidaps zollegii, sive communita- 
tis, ire., but here they sue by iiQiilfhcr of those names, but by 
the name of presiderU of the college, seu communitas, ire; so 
judgment was given quad billa cassetur. 

Afterwards, Trin. 13 Will. 3. B, R., another action was 
brought by the same plaintiff against the same defendant, 
and for the same cause; and this was brought in the name 
of president, college, or commonalty, which was the true 
name of the incorporation; and upon demurrer it was ob¬ 
jected, that it ought to be brought in the name of president 
of the college, for by that name they have power to sue: 
Sed per Curiam, they may sue by the name of incorporation, 
or by the name of president only; but though by their char¬ 
ter they have power to sue by that name; yet per Holt, Ch. 
Just, it iev better (as in this case) by the name of their in¬ 
corporation. 


5’Mod. S*r. 

2 Salk. 451. 

S.C. Misnosmrr 
in the name of 
the corporation. 
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Miskosmer. 


5. ANONYMOUS. 

. [Hill. 2 Anne.] 

THE plaintiir declared against the dcfbcidant by the 
name of Joknj the defendant pleads he w.as baptized by 
the name of Benjamin^ and traversed, that ipse idem Johanr 
nes was ever known by the name of John; and upon a gene* 
ral demurrer to this plea,per //o/Z, Ch. Just, this traverse 
is repugnant in itself, and stands but as matter of form, yet 
pleas in abatement are not within the statute of £/zz., but 
only picas to the righi and to the merits of Ihc cause; but 
though the traverse vrws repugnant, it is not immaterial, be¬ 
cause it waived the precedent matter, which was pleaded 
before of baptism, and was become the substance of the 
plea itself, so that now the issue must be by what name the 
defendant was called and known, and not by what name he 
was baptized; but he might have relied upon bis name of 
baptism, and concluded with it, for a man can have but 
one name of baptism, therefore it implies a negative of 
itself, without saying, that he was called or kno'/zn by no 
other name {a). 

I 

(a) But at last a respondeas ouster was awarded. 1 Salk. 6,15. 


6 . ANONYMOUS. 

[Mich. 10 Will. 3.] 

Where sn aliw THE obligor was bound by the name of W. R.; he may 

by the nani^of fV. /?., alios dicfits W. C. if his name 
’ is so; but if his nam^^^ R. fF., the obligee cannot sue him 
by the name of S, fV., aths dic/us R, ft ’., for he cannot have 
two names of baptism, neither is there any remedy unless he 
hath estopped himself by appearance. 

• T. KNIGHT’S C/iSE. 

[Trin. 2 Annse, 2 Ld. Raym. 1014. S. C.] 

ACTION against John Knight; the defendant pleaded 
Wbsr^olm^wM abatemeuti that his name is Thomas^ and thereupon the 
piea^na^te- plaintiff Commenced a new action against him by his 
ment, that his right Dame Thomos; the defendant pleaded in abatemeatn 
l^ewaa T>o- acUoD depending; and upon a demurrer to this 

t Mad. 310. plea it was insisted, that the averment was agaipst the re¬ 
cord, for that John and Thomas could not be the same 


895,519. 

« Mod. 217. 
Cumb. 188. 

5 Sho. 394. 

6 Mod. 225. 

1 Salk. 7,17. 


1 Salk. 329. 


Traverse of his 
name, where it 
is repugnant. 


Vide Rep. B, R. 
Temp, Hard. 
286. 1 Salk. 6. 
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person: Sed non allocatur^ for in fact it may be so, the 
plaintiff should have confessed the misnomer, and prayed 
an abatement of his writ before he had proceeded to a 
new one. 


8 . ALLEN r. SYMONDS. 

CASE, ifc. in which the plaintiff declared against the 
defendant by the name of Symonds; the defendant pleaded 
in abatement, that he was known by the name of Symms^ 
absque hoe, that he was known by the name of Symonds; 
the plaintiff replied, that he (the defendant) was known 
as well by the one name as by the other; ivid upon a de¬ 
murrer to this replication, per Holt, Ch. Just, the * prece¬ 
dents are both ways; thereupon the defendant accepted a 
new declaration, but without payment of costs. 


•MONEY 


1 . DIXON o. WILLOWS. 

[Mich. 8 Will. S.T 

UPON a motion in arrest of judgment, after a verdict 
upon an irulebitatus assumpsit for Id/. I-C^. for nine guitieas^ 
without saying ad valorem; It w^held, that the broad’ 
piech were in effect the Jirst guir^s coined in England for 
20 ^., and went at that rate foy^me time; but the value 
of gold rising, these broad pieces were made current by 
proclamation atl/. Is. 4d.; and though there was after¬ 
wards a second rise in the price and falue of gold, yet 
there was no proclamation to raise the value of these 
pieces in proportion to the value of gold. But afterwards, 
when ^ineas were coined, they were made in respect to 
the value set upon bropd-pieces by proclamation, as afore¬ 
said; though there is no act of parliament or order of 
state for these guineas as they now are taken, yet being 
coined at the mint, and having the king’s utsignia on them, 
they*are lawful money, and current at the value tliey were 
coined and uttered at the mint. 

2 . Jlsswnpsil for several particulars, amounting in all 
to 70 f., but by mismting it was alleged to amount to 90/.; 


[m2 

4 Mod. 347. 


* Rast. Ent. 716. 
Uld.£iiL!27. 


2 SBlk.446.S. C. 


Cumb. 387. 

‘ikiii. sn. 

Caiili. 322. 
1 Lut. 4B8. 


Jones 69. 

4 Mofl. 410. 

5 Mod. 7. 


1 LeT.58 
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per Curiam, should the jury give above 70/. the verdict 
would be naught, if under 70 L it is good. 

2 i^v. 4. Vide 3 , Debt for rent, and the plaintiff demanded less than 
sVeiit. 129, adjudged ill after a verdict; the case was, that the 

year’s rent amounted to 60/., and the plaintiff declaring 
for the arrears of one year and a half, demanded 80/.; 
whereas it came to 90/. See Cro, Eliz. 22 contra, 
a Lev. Sf. 4 , In covenant, and a general demurrer to the decla<* 

ration, for that the plaintiff demanded more than appeared 
to be due upon the first breach, and less upon the second. 
Et per Curiam, The first may be cured by the plaintiff’s 
release, or by the verdict upon the writ of Inquiry finding 
less; and as to the second, it is well after verdict, or upon 
a general demurrer, but not upon special demurrer, and 
shewing it for cause. 


MORTGAGE. 


1 . GOREY’5 CASE. 

[Hill. 9 Will. 3. in Cancellaria.] 

Vide ante. p.24. DECREED by the Lord Chancellor Somers, That where 
a mortgagee lends more money upon bond to the mortga¬ 
gor, he shall not redeem unless he pay the principal and 
interest due on the^bond, as well as on the mortgage. But 
if he mortgage the dvuity of redemption to another, the 
second mortgagee shai^^not be affected with this bond, 
because it is but a person!^ charge upon the mortgagor. 
Et per Holt, Ch. Just. If a purchaser pay the money to the 
mortgagee, he (the mortgagee) is become a trustee for the 
purchaser. 

r S41 1 having the reversion in fee expectant upon 

1 Veni. 268,395. the determination of a lease for life, in an estate worth 
^h. |tep. 1. 1000/. per annum, conveys it in fee to fV. R, in consid- 

' eralion of 1000 /. and no more; the tenant for life dies, 
Save a remedy and now the Conveyance to W. R. is pretended to be no 
mon”' the ” more than a mortgage, because he had declared. That he 
mortgagor can- did not know koTo long he should enjo^ the estate, and that he 
dc^tioaf »om/<s/ take his monep again, with interest: Sed dubitaturper 
Curiam, because W. R. had no remedy to recover his 
money; and where a mortgagee cannot compel the re¬ 
payment of bis money, the mortgagor shall not enforce a 


Mortgage. 
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redemption, for the remedy ou^t to be reciprocal; and 
besides, matter subsequent will not make it a mortgage, if 
it was not so upon the original agreement. 

3. -Where a mortg.agee assigns the mortgage, all money ^ 
really paid by the assignee, if due at that time, sliall be ac- i rii. Rcu. 68, 
counted principal as to the mortgagor, whenever he comes Where a 


to redeem. 


money then due altall be pi'inciiKil. 


sisoio 

'I'lx- itisc of Equity lio. 


as- 
afl the 
Ituiib. 41 r 


4. When (he heir of the mortgagee is to reconvey the i Ch, Ueii. 83. 
estate mortgaged, and there is no dufo.4 t of assets in the 

hands of ^le ofccutor, the redemption-money shall be paid to^hJheiiv iV no 
to the heir, if the condition was to pay it to him; so if it defect of sL«.sets 
was to pay it to the mortgagee, his heirs^ ot nssigns; so it p,wfpn*r.*'*VW«' 
is if it was to be paid to his heirs or executors; but it is asaik. 449. 
otherwise, if it was to be paid to the executors only. 

5. Mortgagee,where the mortgage i? rorleited,<!hall have 

interest tor his interest; (a) and so shall an assignee, for all siiaii ii.ivo 
interest due from the time of the assignment. muresi fm* bis 

6. Mortgage to tV. R. and his heirs; but that they 

should rcconvey, if the mortgagor, his heits- execotors, or *sJ.**\viwre**’ 
administibtors should repay the firincipai sum and interest »hf redcmtttion- 
to the said W. R.^ h\^s ln;irs, executors, adminis'rators, or paV'Mo illo bl-ll- 
assigns; the mortgagee died, and li e mortgage being for- imti wu-rei.ubc 
feited, the question was. Whether the heir of the mort¬ 
gagee, or his cife.cutors, sliould liavc the redemption- 
money? For ihe heir was to rcconvcv, and there was no 
defect of assets in the executors’ hands; and by the, con¬ 
dition it w'as limited to the heir ns well as to the executor. 

Adjudged, that e(//«7Ms .fCiymVm'as near as maybe; 
now if the condition had been to repay, without mention¬ 
ing to whom, in such case the executor should have the 
money; because it first enme out of the personal 
eState; but (he benefit of redemp^jii being forfeited in 
law, it is all one in a court of cq*^y, as if neither heir or 
executor had been named;therefore in that case 
equity will appoint the exe^tor to have, it, because the 
right of the mortgagee was oidy to the money, for which 
the land was no more thau a security, rflid as his right to 
the land was in that respect only, therefore the mc’iicy is 
personal estate, and must come to the oxccufor; but 
where the condition appoints the money to he paid either 
to the heirs or exccutyrs in the di.sjunc.»ivc, and the mort¬ 
gagee comes at the day, he ha ill Lis election by law to pay 
it to either; (6) and all mortgages belong to the personal 
estate, though made in fee. 

A 

(a) This certainly is not true; even (b) But in this case the heir would 
an express agreement for the purpose be deemed a trustee for the executor, 
will be voi3. Vide 2 Salk, 449. Vide Fowell on Mortgages. 
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I. THU KING V. KNOI.I-IS. 

[Trin. G Will. S. B. R. 1 Ld. Rayni. 10. S. C. j 

THIS case is reported in 2 Salk., but it was ns follow- 
eth: The defendant was indicted by the hame'of Charles 
Kmltis, Esquire, at Ificks's Hall, for murder, which indict¬ 
ment being removed into B. R. by ceniorari, he pleaded 
in iibdteitunl, that IVilliam Knolls, Viscount Wallingjhrti, 
was, by letter.s patent under the Ciireat Seal of Eivjlaml, 
which he produced in court, created Earl of Benbury, to 
him and the heirs males of his body; that he died, and 
that the honour descended to Nicholas Knolls, his son and 
heir, who died, and the honour descended on the defend¬ 
ant, «on and heir of the said Nicholas. Et hoc *paratus csf 
verificare. The attorney-general replied, that the defend¬ 
ant, on such a day, petitioned the I'ords in parliament to 
be tried by his peers; and that they, upon consideration 
thereof, dismissed his petition, and disallowed his peerage; 
and, upon a demurrer to this replication, these exceptions 
were taken to the plea. 

( 1 .) Because it doth not conclude prout pulct per ac¬ 
cordant. 

( 2 .) That there ought to have been a writ to certify the 
descents. 

(3.) That the plea ought to have averred Banbury to be 
in England, 

(4.) I’liat the defen’^unt did not plead, that he was rmus 
purium regni Anglius, 

(5.) That this plea is V. 'oided by the replication, that 
the defendant was barred of his peerage by the order of 
the House of Lords. 

. Which objections were thus answered: 

( 1 .) And iirst the Court held, that here being descents 
pleaded, which are matters of fact, for that reason prout 
patclper recordnm would have been''a very improper issue; 
and that earl or no earl could not have been an issue in this 
case, but non concessit only; because the letters patents arc 
set forth upon record, and therefore they held nobility 
in this case triable per pais; so where nobility is gained 
by matter of fact, it is triable as aforesaid; as instance, 
where it is gained by marriage; but where it is by jorit ' 
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onl}', or patent^ without dobcciits, it is not triable but 
by recorcf, and in such case tiic pica must conclude pront 
palei per recoidn/n, and so are tlie * old books to be in- 
tciidcd. • 

(2.) As to the second objection, a tcrit to certify the de~ 
sccaL is o'ily cautionary^ and not necessary. 

(.}.) They held, that the defendant need not aver Ban¬ 
bury io be \n England, for it will be intended that it was; 
besides an earldom consists in dignity and <.}fice, and it is not 
material whether the place be in England, or not; as for in- 
sttiikce, there is no such place as Rivers, or Albemarle, in 
fi?^/Gnrf,And}^t there are such carls; for the great seal, 
which necessarily relates to England, makes them English 
peers; it is true, the king may create an Irish pecrunderthe 
great seal; but that must])e by express w<»rd[s in the patent. 

(4.) 'I'he defendant needs no; aver, that he Uunnsparium 
regni Anglia, because he appear> to be so by letters patents 
now produced; and as tc Unit matter, Eyre, Justice, took 
this dilFerence, (viz.) wheic petrego is claimed t rGnonc 
buronia, as by a bishop, he must {d<‘a(], (lini»ho isuanji pari- 
tim regni Anglia; but where tlio cl'iim is ralione nolnUtulus, 
he needs not plead otherwise than piirsiu'nt to his creation. 

(5.) It was adjudged, that the order of the 1 louse of 
Lords did not take away tb.c defendant's peerage, nor con¬ 
clude him, because his cause was nut properly before them; 
{; the course is, wTicre a man is disturbed in his title, to pe¬ 
tition the king, who indorses the petition, and sends it into 
Chancery. 

*A personal honour, as the dignity of peerage, may be 
forfeited by attainder, for it is implied by a condition in 
law, that the person dignified shall be loyal; and this dig¬ 
nity after attainder cannot descend, because the blood by 
udiichit is to descend is corrupted; ‘-uch a dignity cannot 
be surrendered, or transferred by fine’[or it is a quality affix¬ 
ed to the blood, and so merely^ilirsonal, that a line can¬ 
not touch it; besides, if it vmik permitted, it would draw 
the trial of peer or no peer into the court of Common 
Pleas, which is determinable only in parliament, (viz.) in 
the House of Peers. 




* 22 Assize S4. 
lir. Ajsizc 340. 


t 4 Inst. 15. 


t Stunf. Prser. 
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NOLLE PROSEQUI, OR NON¬ 
SUIT. 


“ The Scfjeant’s Observations upon this Title, and upon a 

" Retraxit.’* 


Co. Lit. 138, 
139. 1 Wilson 
00. UilRi'eneti 
bi'twci'n n Don- 
suil Mii'I roti^xit. 
Nnnsiiilis iiuvit 
fierenipt'Hy bt- 
fuix' appi-arancc. 


1. A JV’O^/VSr/ZT is, whore the plaintiiF ought to ap¬ 

pear, but makes default; but a retraxit is, where the parly 
is in court and makes default. ; 

2. A nonsuit is either before appearance, at the return 


IVhcre llio nnn> 
suit of one is the 
nonsuit of all. 


[ 34.^1 

bi-c Slit, ui 


lake's 


rase. 


of the writ, or after, at some day of emtinmnee, for the 
plaintiflf is always the first agent, but it is never perempto¬ 
ry belbrc appearance; it is true, after appearance, and in 
some cases, it is peremptory, as in appeals qiiare impedit^ and 
attaints^ ^c. 

3. In personal actions, the nonsuit of one is the nonsuit of 
ail the plaintitls, except in some cases, where summons and 
severance is allowed; it is so in trespass, and it is so in debt; 
as for instance, if an action of debt is brought against A., B., 
and C. by several preecipes, a nonsuit quoad A. is a nonsuit 
quMid the other two, but it is otherwise in a discotUinuance, 

4. So w here action of debt was brought against three co¬ 
heirs, two of tlieai confessed assets, and being at issue with 
the third, tiie plairiiiftwas nonsuit; this shall enure to all. 

b. At common law, upon every contimumce or day gi¬ 
ven, the plaintiir might lie nonsuit, so that even after a* 
verdict, if the Court took time to consider and be advised, 
the plaintitr was denmndablo, and might be nonsuit; but 
this is now remedied by the statute 2 IL 4., yet after a t 
jtrivp verdict the plaintitf may still be nonsuit, and so he 
may after a special vet^^ct found, because the matter was 
argued, and so he may aii 'r a demurrer, though the mat¬ 
ter was argued, if the Couri^^vc a day over, for the plain¬ 
tiff is then dcmandablc. 

6. •As to a retrvxit the rule is, qui semel actionem renun- 
ciftvit amplius repclcrc non potest s therefore a retraxit is a bar 
to any action of equal nature brought for the same cause 
or duty, but a nonsuit is not. 

7. A retraxit must be always in person, for the entry is 
venit fatetur sc nolle ulterius prosequi; and therefore, if it 
is by ultorneq, it is error. 

U. Two joint obligors; one was sued, and ns to him a 
retraxit Vi’nfi entered, and afterwards the obligee brought an 
action of debt against the other, who pleaded this retraxit 
in bar to that action; and the better opinion v^as, that it 
was a good bar (a). 

(a) Otherwise if they had been jointly and severally bound. March 95. 


1 Inst. 139. b. 
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8 Rep. .58. in 
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9. GODDARD v. SMITH. 

[Mich. 3 Annse.]) 

THERE is a short note of this*case in 2 Salk., but the 2 .Saik. 456. 
rase was as followuth: 


ss. fVt R* being indicted for harreUry^ the attiirncy-ge* 
iicral entered a non pros, (viz.) qwd attorn, generalis dominm 
tegina, ipsuminde non vult ulterius prosequi; whereupon fV. 
R. brought an action on the case against the prosecutor, 
for a falsrsand malicious indictment prosecuted against him 
(the plaintiff) et quod fuit debito modo inde exon&ratus^ and 
at the trial gave this non pros, in evidence: Sedper Curiam^ 
It ought to be an acquittal upon the merits of the cause, which 
was never tried in this case, and there was no default in 
the defendant in not having it tried: Et per Holt, Ch. Just. 
This is no discharge, it is only putting the defendant sine 
die, the attorney may take out new process if he will. Sed 
per Harcourt, clerk of the Craa-nroffice, it wai^never yet done; 
non pros's have been frequent upon informations, but never 
upon indictments, till the reign of Car, 2., and the Court 
thought it hard thsd the attorney-general should allow 
them. 


Where a iim 
pros, is no dia- 
charge. 


10. CREE V, ROLL (a). 

[Pasch. 13 Will. 3.] 

IN ejectment against two defendants; afterwards, at the where a non 
nisi prius, the plaintiff entered a retraxit against one of "“3 
them, and the cause was tried against the other; adjudg- *®**''^»'^**®”*“®*- 
cM, that before the record is sent d^-iwn by nisi prius, either 
before or after issue joined, the '^^aintiff may enter a ?toi» 
pros, against one defendant ..'/’here they sever in their 
pleas, but where they do no^cver the plaintiff cannot en* 
ter a nonpros, as to one of them. 

(2.) That there cannot be a non prob, at the tr ial at the 
assizes. 

(a)' Qutere, If this is not the same case with Chreevesv. Rolls, 2 SaUe, 456 ? 
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1 Vent. 204. 

2 Lev. 52. 


1. WHERE a promise was made to pay the plaiiiliA' 
20/. upon his return from Hamhurghy the plaintiiT must 
give notice of his return, and allege it specially in his 
declaration (a). 

2. Devise to his youngest daughter in, tailprovided, 
thu if she marry without the consent of W. R,, then to his se¬ 
cond son in tail; the daughter married without the consent 
of tv. R., and the second son entered, and both arc found 
to be infants, and also that the daughter had no notice of 
the condition: Adjudged, this is a conditional limitation, 
and that the second son might enter, and that want of notice 
will not excuse the daughter, because no one is bound to 
give her notice; and as she takes notice of the estate devised 
to her, so she is‘bound to take notice of the condition upon 
which she takes it; but it is otherwise where the devise is 
to the heir at law upon such a conditional limitation, be¬ 
cause he may enter generally, as heir, not knowing there 
was a will. 

3. Where a man covenants to make ff. R. such an es¬ 
tate in D., the covenanter ought to give notice to W, R. 
what manner of conveyance he intends; that if it be a fcoiT 
ment, W. R. may be ready on the land to take livery and 
seisin. 

4. So where a man covenants to levy a fine to W. R., the 
covenanter must give notice whether he intends to levy it 
in court, or by dedimus. 

5. An award, that shall make B. a lease, ^c. within 

six montlis following, aM that upon making thereof'R. 
shall pay the other 50/., .^.'‘'‘eeds not give notice when he 
will make the lease. '* 

6. One married a city orphan in Surry^ [no/] knowing 
her to he such; adjudged, that he is punishable, because 
he* is bound to take notice^ that she was a city orphan, and 
the rather, because no body is bound to give him notice (5). 


(u) There is a contrariety of au- (b) R. ae, with respect to wards in 
thorities i^n this subject Vide Com. Chancery. 3 F. Wms. US. 
Pleader,{C) 75. vol. 5.3d. ed.pa. 367. 



NUISANCE. 


1. ARNOLD c. JEFFERSON. 

[Mich. 9 Will. 3.3 

IN tliis case it was held, jper f/o//, Ch. Just., That an 
assise ovff/md*permittaff quare erexil qumdam edificia^ is 
cood, for there may be a building without a proper name; 
it lies de ^fabrica, which is a word more^uncortain than 
cdijida^ yet it will not lie 1 de mole^ because the thing itself 
is not to be recovered as in a prtecipc, 

2, Stoppmg of lights is a nuisunce, but stopping a prospect 
IS not; as for instance, one who had a house and lights 
time out of mind, the neighbour and owner of the next 
held built a shed, which stopped the lightt, and then made 
a lease thereof to JV. R., against whom the plaintid' 
brought an action for this nuisance: El per Curiam^ admit¬ 
ting he might have dna5$ffe of nuish,nce against the builder, 
yet he cannot have an action against his lessee, because it 
would be waste pi him to pull down the shed and abate 
the nuisance; but the plaintiff may stand on his own 
ground and abate it. Et per Curiam, Where the thing 
done is a nuisance per intervalla, as a cock, or pipe, or gutter, 
an action lies against the lessee, because every fresh run¬ 
ning is a fresh nuisance; yet if fV. R. have a wap over the 
ground of fV, M, and he stops that way, and then demises 
the ground to C., an action lies against the lessee, for con¬ 
tinuing this nuisance. 

A lord of a manor may Ij’.ild a dove-cote upon his 
land, parcel of his manor, and^^^iis he may do by virtue of 
his right, as lord thereof; bigt' a tenant of the manor can¬ 
not do it without license, for he can have no right to any 
privilege that may he prejudicial to others; but this is not 
a common nuisance, nor punishable in the leet: But the nui¬ 
sance being particular, the lord shall have an xiction on 
the case, or an assise of nuisance, as he may for building 
a house to the nuisance of his mill. 


Assise whore it 
is goo<l, where 
not 2 Salk. 458. 

* N. ». 184. 
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OATH. 


ASSUMPSIT, ^i-c. in case he would make oath belbre 
such a person, he promised, ^c. Et per Curiam, Oaths are 
cither by vompufsion or voluntary; and a voluntary oath by 
the consent and agreement of the parties, is lawful; and 
in such caso, if it is to do a spiritual thing*, and'the party 
fail, he is suable in the ecclesiastical court, pro Icssiour 
Jidei; and if it is to do a temporal thing, he might for¬ 
merly be punished in the Star-chamber, if he failed, and 
now in B, R. 


Cm Eliz. 486. 
Diflcrcnck: 
'where the oath 
is to <lo a spiri¬ 
tual and tempo¬ 
ral thing. 


3. HILTON n. BYRON. 

-r [Pasch. 11 Will. 3. B. R.] 

Quaker’s solemn THE plaintiA' Ui/ion, being a Quaker, moved'for an at- 
aHowBbie'\ir* tacliment against Byron, offering to make his solemn wgitm- 
criininau^s. ation, according to the late act, that he went in danger of 
[ 249 ] life (n). Svd per Curiam, it was denied, unless he would 

take his oath in common form, for this' being a criminal 
proceeding, it is out of the statute. 


(a) R. ac. I Str. ^uaker*$ alBrma- award, 1 Str. 441. Allowed on an 
tion disallowed in an appeal of mur- aflidavit in his own defence against a 
dcr, 2 Str. 854. So on a motion for an criii inal charge, 2 Burr. 1117. In a 
information, ‘2 Str. 872. So on a rule penal action, Cowper S82. On a rule 
to answer the matters of an affidavit, respecting the appointment of an over- 
2 Str. 946. So on a motion for an, seer, 2 Sir. 1219. 
attadiment for nonperformance of an 



3. HIPPESLEY n. TUCK. 

a 

0 i.ev. 184. . A WRIT of error was brought upon a judgment in an 

\Vh"i"^ !a !,'. inferior court, of w'hich court the mayor of the corporation 
may be assimed was judge, and 'tlic error assigned was, that he had not 
reailS'^ taken the oaths pursuant to the statute 26 Cor. 2., by 

13 Car. cap.i. which his officc of mayor is made void for not taking the 
1 Wilson 85. oath, and by consequence the judgment was coram no*: 

judice; it was insisted in support of the judgment, that this 
is not assignable for error, because it is contrary to the 
record by which he is admitted to be judge. . Sed per 
Curiam, the statute makc.c the office void as to jurisdiction, 
and therefore this is assignable for error, though contrary 
to the record (&). 

(6) Dub. 1 Hawk, c. 8. s. S. 



Office* 


4. But since it hath been adjudged otherwise in a pa- 
rallcl case. ss. Error of a judgment in an inferior court, uowh/"™* 
for that the sheriff who heard the cause, and was judge of 
the court, had not taken the oaths; the defendant plead¬ 
ed, that the oaths were not tendered to the sheriff; and 
upon a demurrer to this plea it was adjudged good, be¬ 
cause the statute requires, that the oath and declaration 
should be tendered to him to subscribe, and the tender is 
traversable (a). 

(a) Vide contra 2 Salk. 428. 




OFFICE. [2B0] 


1. SAUNDERS .. OWEN. 

IN arguing this case, which was upon ft writ of error to 2 Saik. wi. 
reverse d judgment in assize for the office of clerk of the 
peace to the justices of Kent, it was held, that anno 12 loinim ami a 
Rich. 2 . The clerk of the peace wa^ called, the clerk of the 
justices; from which it may be inferred, that at that time ^ 
there was no custos rotulorxim^ but all proceedings at the 
sessions were kept by the justices; that when by the sta¬ 
tute * 34 Ed. 3, their proceedings came to be recorded, *34Ed.». 
it was then necessary jo have a proper officer who should iTaK RAyiti. 
be responsible for the rolls, and this was the custos rotu- 163, IM. 
lonim, wh*o then had power to appoint a deputy, as incident 
to his office, and this is the clerk of the peace: But this 
being found to be a profitable office, the king did usually 
dispose of it^ therefore, to prevent such disposals, this 
offilte was annexed to the custom rotulorum by the statute 
37 II. 8 .; and since that statu I', the custos hath always put 
in the clerk of the peace, appKinting him to hold the same 
durante placito suo; so that he was removable at will, till 
by the statute t t Will, 3. he had a more fixed estate, t f tViii. 3. 
vi^hich Is quamdiu se bene gesserit, ‘-■"P* 


2. SIR ROBERT ATKINS v. MOUNTAGUE. 

. ELEANOR, queenrdonager of H. 3. endowed St. Ca- i Rep. 

tharine's Hospital near the Tower, reserving to herself, 

ef reginis Anglia nobis succedentibus plenem potestatem of pro- ed in n;vmimi 

vidlng a master thereof: The queen-dowager, in the reign 

of Car, 2., nominated a master, and queen^onsort taking 

that noinination to be void, she nominated another; it was 

SA»ELDt VoL. lU. . . 32 
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Vide Com, Dig. 
Oflieer, U. 13, 
14. 


Office or nur> 
■hnl of It. K. 
caiiiiol be grant¬ 
ed to one lor a 
terni lur j ears. 
Sjou. 127. 


(a) But a { 
not good. 1 


S. C. 2 Salk. 
468. 6 Mild. 
234. Where a 
depatHtion is 
good, where not. 


*5 he Ed. 6. 
cap. 16. 


Vide H. BI. 
liep. 331, 


insisted, that such a desultory inheritance as this was, 
(viz.) regnis Angliat nobis iuccedetilibus, could not be good 
by charter, without an act of parliament. Butper Curiam^ 
this is very true, if it had been a {irant of advowson in esse, 
or of lands, because he who had a right could not always 
know against whom to bring his action; but of a patronage 
newly founded there can be no precedent right; therefore 
it may he limited at pletisure, like a rent de novo, 

2. It was held, that this office of n. master could not be 
granted in reversion; and that the right of granting it 
was in the ffucen-dozoager, and not in the gtteen-consort, 
unless there was no queeii-dowagcr. * 


3. ANOiWMOUS. 

PER Curiam: The office of marshal of the King’t- 
Bcnch cannot be granted to one for a term fof years ab* 
solutely, because in such case it might go to an executor 
or administrator. 

But it may be granted to one for ninety-nine years, if he 
shall so long live (<v}, because there can be no inconve¬ 
nience in such a grant, and the present marshal succeeded 
Sutton by virtue of such a lease. 

;rant to one for 99 years, during the life of ^another person, is 
Show, 25. 


4. GODOLPHIN ». TUDOR. 

[Mich. 3 Annce.] 

Sill William Godulphin being auditor of Wales for life, 
made the defendant bis deputy, quamdiu se bene gesserit * 
and by articles of agreement between them, he the s^id 
defendant, in consideration of the said deputation, did 
covenant to pay to Sir Willitt‘:p Godolphin 2001, per annum, 
and to save him harmless, ifc,, and entered into a bond 
for performance of those articles; and in an action of 
debt brought on that bond, the breach assigned was for 
non-payment of, 200/. per annum for so many years; thfe 
defendant pleaded the statute * of Ed. 6.; there was a re¬ 
plication, and a rejoinder and demurrer: And per Curiam, 
this is an office within the statute; but adjudged, that 
where the salary is certain, in such case, if the principal 
maketh a deputation, reserving a lesser sum out of that 
salary, such deputation is good notwithstanding the sta¬ 
tute, so if the profits are uncertain arising from fces'T'if 
the principal makes a deputy, reserving a sum certain out of 
the fees and profits of the office, it is good; for in those cases, 
if the fees wiU not answer the reservation, the deputy is 



Office. 

not to pay: And though a deputy, by his constitution is in* 
trusted with the whole office of hU priucipal, yet he hath 
no right to the salary or fees, for they still belong to the 
principal; so that whatever he reserves to be paid out of 
them, is only a reservation of what was his before, and gi* 
ving away the surplus to another; but vfhere the reserva¬ 
tion or agreement is to pay generally, bul ml out of the 
proJitSi the sum reserved must be paid at all events, and in 
such case, it is void by the statute. 


m 


i, HUTCHINS, SERJEANT’S CASE. 

[Pasch. 5 Will.3.] 

HUTCHfJ^S being made king's serjeant by patent, Kii«t mijeant 
during pleasure, with a salary of 40/. per annum^ was af- 
terward made one of the commissioners of the great sealy gnat M>d,bu 
which commission being afterwards dissolved, the question as kingV 
W'as, Whether he should still take place as king's serjeant} dctemhied. 
and by the opinion of all the judges, hi^patent of king’s 3 Lut. 351. 
serjeant is determined, because his commission put him 
into an office of judicature, which is inconsistent with the 
service and duty of his office to be performed as kini;'s ser*’ 
jeant; and it is the same as if he had been made lord keep¬ 
er or a judge. • 

6. If an archdeacon forfeits his right (o grant the office i Vent. 270. 
of register^ per 5 Ed. G. against the sale of offices, the king 
shall take the advantage of that forfeiture without offiqc hh ri^i to 
found, for it was neither in the archdeacon, nor in the king 
as an estate, but only a power to nominate to the office; king'i^ihwe 
it is like across in actioUf and the present vacancy is a chat- 
tel separate from the inheritance. 

• 7. Tenant for life of the bailiwick of the Savof/ from the * *51. of- 

erdwn, made a lease thereof for a year to an uwter-deputyy SoTwlA^n tile 
and adjudged good; for by the statute 5 dr G Ed. 6. cap. 16. statats Sht% 
all offices of fee are exceptetf', and so are all sub-grants and 
sub-demises thereof. 

8. In false imprisonment^ the defendaift justified as deputy i Roll. Rep. 274. 
to a constable; it was objected against this plea, that a ^"” *“**^*°*y 
constable could not make a deputy^ for he is sworA to his oA im. Vhr.*^l 9 h * 
ficc, and cannot give his oath to his deputy. Sed per Curi- Moor 845. 
urn, A constable is bqt a ministerial officer; therefore he c™“P*®** 
giay make a deputy, for he may be sick, and so not able 
to execute his office in person, but returns must be made 
in the name of the immediate officer, and so they must 
iiMll ministerial offices, but not injudicial. 



A poor man 
Gominj; with a 
certUicatu into a 
parisli shall not 
go back to the 
parish who eci'* 
tiiiud, if hr hath 
gained a setliC' 
ment elsewhere. 


Taxing alone, 
without paying, 

■ will not make a 
settlement. S. C. 
Skin. 62§. 


* Statute 3 8e 4 
Will. 3. 
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Sessions must 
either affirm or 
reverse an order. 

Postea 6. S. P. 
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ORDERS. 


1. HARRISON r. LEWIS. 

MOVED to quash an order made at the quarter>scs> 
sions in Oivmtry; the case was, Lewis^ with his wife and 
children were settled in the parish of and fr«jm thence 
removed to the parish of R., where the husbarul gained a 
settlement; but the parish of having given a certificate to 
the parish of />., that they (the said parish of A.) would 
receive them again, wheneverLetois should becohic charge¬ 
able to B., and he now being chargeable, they obtained 
an order from two justices to send him and his wife and 
children to A. again; which order was confirmed upon an 
appeal to the se^ssions, and he was sent thither accordingly, 
but the order was quashed; for though it was aepording to 
the agreement made between the two parishes, yet a private 
agreement in this case shall not alter the law. 


2. THE KING ». PARISH OF ST. NICHOLAS IN 

ABINGDON. 

ONE Dickenson was an inhabitant of the parish of St. 
Helens, in Abingdon, where he had four children, and re¬ 
moved from thence into the parish of St. J{icholas, where 
he lived some time, and was taxed to the poor there, but was 
removed back to St. Helens before he paid the tax, and 
there he died, afterwards his children were by order of the 
justices removed into the parish of St. Nicholas, for ihat 
their father had gained a settlement there, by beingtax¬ 
ed to the poor, and this by viriue of the statute 3 4 Wilt. 

3. But per Curiam, there must be paying as well as taxings 
to make scttlemenl by that statute. 


3. THE KING v. INHABITANTS OF WINSLY. 

ONE Mary Tally, a poor woman, was by order ai 
two justices removed from Beverly to Miseboroitgh (a) in 
the West-Riding of Yorkshire, that being adjudged by them 
to be the last place of her legal settlement: Jfasebordftgh 
appeals to the next sessions, and thereupon an order was 

(a) If this should not be MOmresborough? 
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made, reciting the difference between Beverty and Nase- 
borough; but that appeared to them, that this woman was 
last legally settled at IVimly^ which was n third parish not 
concerned before, and so she wo# by that order removed 
to fVinslyi but it was (|unshed, because the sessions had no 
jurisdiction, but only io ujjirm or reverse the order between 
the contendiiig purishcs, and not to make an order to charge 
a third parish. 


4. WOOTON RIVERS r. ST. PETER’S MARL- 
* * BOROUGH. 

THIS case is reported in 2 Salk.; but it was as fullowetli, 
(vi 2 .) An order was made by heo justices tflf remove a poor 
woman from I lie paris!. of Wootou Rivers to the parish of 
St. Peter in jM.rlfiortrugh^ that being the last place of her 
legal settlement; which order being removed into/I. f?. 
by certiorari^ these objections were made against it. 

(1.) It is not said Hint the inmun teas poor, but only that 
she was iame and likely to become poor, 

(2.) ft is not said, that slie did not give security, upon 
giving 'vliich she is .not to be removed by the statute *13 
S' 14 Cir. 2. 

(3.) It is not said, that she did tiot rent a tenement of lOh 
per annum. • 

(4.) The order was made upon complaint to the justi¬ 
ces, hut doth not say, upon complaint of the churchwardens 
or overseers of the, poor. 

But tty; two last objections were chiefly insisted on to 
quash this order. 

Now, as to the renting a tenement of lOl, per annum: 
Per Holt, Ch. Just. Before the statute 13 Car, 2. the jus¬ 
tices of peace removed poor people by consequence of 
law upon the statute. 43 EUz,, because it is provided by 
that statute, that every parish should maintain its own 
poor, therefore they considered who were properly the 
poor of a parish, and those were such as were settled a 
convenient time in a parish, and that*a month was a con¬ 
venient time to make a settlement: But there being seve¬ 
ral ^oubts made about this matter, therefore to*scttlc tint 
same the statute before-mentioned was made; upon which 
statute this question^now arises (vzz.) since the power to 
jemove a poor person being not wholly founded on the 
statute 13 ^ 14 Car, 2., but on the law as it was before 
’ the making that statute, whether such an order as would 
for a removal before that statute, would serve since; 
or whether the statute obliges the justices to alter the 
form of Uieir orders; and this depends upon the operation 
of the statute, whether it was by way of jurisdiction or 


Vide TlaineN 
case. (3onib.286. 
Qu. If same 
case ? 


C Salk. 492. S.C. 
H Sind 119. 
(Ibjcr.tcil against 
nti oiik-r, that it 
did not set rnrlli, 
that the person 
ivmuved did not 
rent lOI. per an- 
luim and that it 
doth lint say it 
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the coinulaiiit nt 
the palish ofli- 
eers, quHshril for 
the last olycc- 
tiori. *Cap. 12. 
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restriction; apd upon searching of precedents the se> 
condary he found, that the orders before this statute were 
all without this clause, and so were the orders since; 
whereupon, as to* this point, this order was held good; and 
if the fact is, that the person removed doth rent a tenement 
of 10/. per annumj it ought to be remedied by way of ap> 
peal to the sessions. 

But as to the last exception, that this order was made 
upon complaint only, and not upon complaint of the churchr 
wardens, ^c., this was held fatal; whereupon the return%f 
the certiorari was read, and there it appeared, that the 
order was made upon the complaint of the fhurdhwardens 
and overseers of the poor; upon which it was urged, that 
this omission and defect in the order itself, should be sup¬ 
plied and made good by the return of the certiorari. But 
per Curiam, no man can disturb another coming into a pa¬ 
rish, but he or they who have authority so to do; a comr- 
plaint ex officio to a justice of peace is not sufficient, for it 
may be that the parish is willing, and do desire, to have 
the party amongft them; and if that be the case the justi¬ 
ces cannot remove him; and though upon the return of the 
certiorari it is set forth, that this order was made upon the 
complaint of the churchwardens and overseers of the poor, yet 
that will not supply the omission in the order itself, be¬ 
cause the justices had exercised their authority before the 
return was made, and they had no power to make such a 
return; they should only have returned the order in lute 
verba, for which reason this order was quashed. 


6. SCRIVENHAM PARISH t. ST. NICHOLAS. 


Order quashrd, 
for that it did 
not M.*t forth, 
that the iierson 
-was poor, &c. 


AN order to remove a poor person was ({uashed,because 
it was not said that he was poor, or likely to become chafge- 
able to the parish, ^c, (a), 

(a) B. ae, 2\SaUc, 530. 


« 


[S56] 

5 Mod. 208. 

•2 Salk. 473. 
Where the hus¬ 
band is settled, 
the wife and 
children must 
likewise be set¬ 
tled there. 


ti. THE KING .r. INHABITANTS OF OKING. ' 

ONE Janws TxUly, his wife and children, were removed, 
by an order of two justices, fronv Oking to Horsewell, 
who appealed to the next sessions, and there an order was 
made to supersede the order of the two justices; and for 
that it did not appear to them, that the said James Tally 
(saying nothing of his wife and children) had a settlenffint 
at Horsewell, therefore they order him, and his wife and 
children,to be removed to Oking: These orders«being re¬ 
moved by certiorari, it was objected, that the order ap- 
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g eared to be made by the justices, at the sessions 
olden* for the county of Surrey at Kingston-upotirThames; 
and it doth not appear by the order, that Kingston was in 
the county of Surreys but the wor^being in the mar¬ 
gin, this objection was overruled: The next objection was, 
that it doth not appear by the sessions order, but that the 
wife and children mi^lit be settled at Horseuellf for it only 
sets forth that James Tally had no settlement there, which 
* may be true, for he may be a vagabond, and yet his wife 
and children may be settled there, the one by having a 
freehold^ and the other by being apprenticess but per Curi¬ 
am, this axcepition was disallowed; for wherever the hus¬ 
band is settled, there the wife must likewise be settled. 

In the next place it was objected, that the sessions having 
only power to * repeal or affirm, but not td supersede the • Scwioiis have 
order of two justices. Per Curiam, Supersede is not a pro- ^biliT 

per word; there is a difference between a supersedeas arid not to su^-sed* 
a repeal; a commission of oyer and terminer may be super- p 

seded, and revived hy nprocedendo without granting a new 
commission, but that cannot be done in c^sc of a repeal; 
yet this ijj^ord is commonly used among justices of peace 
dpon such occasions; therefore they would not quash it, 
but referred it to a judge of assise. 


7. THE KING r. ST. OLLAVE’S PARISHIONERS. 


UPON a ceriiorari two orders were returned; the first Owlerofremo- 
was an order made by two justices, for the settlement of a 
poor ma.n,,Thomns Gilt, in such a place, and the other was officers of both 
an affirmation of the first order upon an appeal to the ses- ****** 

sions: the first order recited. That whereas complaint 
hath been made unto us, that Thomas Gill of the parish of 
St. jOllave, had lately intruded himself into the parish of 
St, George, Sfc, We adjudge him to be last legally settled 
in the parish of St, Ollave; these are therefore to require [*S73 
you, and every of you, to emvey the said Ihomas Gtll to 
the parish of St, Ollave; and the order was directed to the 
churchwardens and overseers of the poor of St, Ollave, for 
which reason it was quashed; for the order oqght to be 
directed to the parish (fficers, from whence the person is to be 
removed, and to the officers of the parish, who are to re¬ 
ceive him only. .• 


8 . LUCKINGTON r. ST. AUSTIN’S PARISH. 

THE case was, Simon Howell was settled at Luckington are ilcaifthe 
tn Wilts, but afterwards he and his wife came into the 
parish of*S/. Austin in Bristol, where he lived sometime, Sn. sV^ 
and had a child bom there, which child was now under the sso. 
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Sfitt. awl Rem. ggg qJ' geveri years; the father went to sea, and there diedj 
the mother returned to Litckingtoiij and there she diid; 
two justices made an order to send the cliild to Luckmgtun^ 
that being the pkice where the father w'as settled, which 
order was confirmed upon an appeal; but Mr. JVortk^ 
moved to quash this order of sessions, because the child 
must be sent to the place where it was born, unless it can 
be sent lo his parents, where they are settled, w'hich could 
not be done in this case, because they w'cre both dead. 

(a) By the other reports, it seems clearly established, that the child% set* 
the case was not decided. It is now tlerocnt follows the father’s. 


&. TUDY n. PADSTOW. 

[Pasch. 9 Will. 3.] 

AN order made by two justices for settling a poor man 
lly such a place, was quashed at the sessions; but because 

2 Stik. 479. it (lid not appear, that it came before them by way of ap- 
peal, the order of sessions was quashed, for they.jiave not 
original jurisdiction, but it must be brought before them 
by appeal. 


Wiicre Utc scr- 
>KS(: was for 
more tlian a 
year, ihougli not 
upon one con¬ 
tract, ret it is a 
aettleincnt. 

8. C. Bur. Sett, 
ea. 549. Fortes. 
316. Sett, and 
Uem. 255. 12 
Mod.m R.ac. 
Ijd. Raym. 426. 
5 'IVrm.Kep.98. 

[* 258 ] 


10. BAYLYVS CASE, 

[Hill. 10 Will. 3.] 

A MAIDSERVANT before the 2blh of March, 1707. 
was an inliabilant legally settled at Overton in Hampshire, 
and then contracted with one John Opereood, an inhabitant 
olStcvenlon, for so much wages, to serve him from the said 
25th day of March till Michaelmas following, which she did 
accordingly, and then made a new contract with the sami 
master, to serve him for a longer time, and accordingly Jid 
serve him Upon that contract till April following, in all 
above a year. And per Cnriar», though this was not an en¬ 
tire contract for a year, yet it gained her a * settlement at 
Sieventoh, according to the statute 9 Will. 3. cap. 


11. THE QUEEN v. BRAN WORTH. 
fMich. 3 Ann8e.j' 

«Mod. 240 .s.c. BRANM^RTII ivas indicted at Portsmouth, for wan- 
A man is not i»- dcriiig up and down there to sell wares as a petit chap 
»tKa'’vaKS!irt‘'’ f^an; and it was urged, that any petit chapman is a .va¬ 
grant within the statute b) 13 EHx. if not exempted and 

(ft) 39 Eliz. c. 4. 
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qualified within the stiitute * 9^ 10 IVili. 3.; and that the 
statute before-mentioned did not extend to horovghs^ or 
corporate tomis, so tliat as to these places a clmpman re¬ 
mained as he was before (/. c.) !Sc(l pir floU, 

Ch. Just. A man was not indictable for being a vagrant; 
but if he was suspected to be, or really was, a loose and 
disorderly person, he might be taken up and bound to his 
.good behaviour, and by the statute of labourers^ he might 
be put to work, or be compelled into service. 


12 . SPENCER’S a^SE, 

[Hill. 8 Will. S."l 

AN order was made by two juslires, to remove Spencer 
from Hinckhy in Lnccsttrshirc to Rochby in Wanrickmire,, 
who appealed, and at the adjourned sessions, the two 
parishes agreed to put olf the determination of the cause 
till tiic next sessions, which sessions vactyed the order of 
Iht two justices; and now it was moved, to set aside that 
o’"lov, because tin* appeal ought to he at the next sessions, 
p,f st-hite 13 Car. 2.*(nul .3 4 Wiff. 3. there to be finally 

dc’-. .uined; and lor this reason it was quashed («). 

(«) The quarter iiessions may adjoprii the hearing of an appeal 
81. 2 Sdk. 005, 


13. ELIZABETH ASHLEY’S CASE, 

[Pascli. 9 WTill. 3.] 

• TWO orders were removed by certiorari, the return 
wlixSreof was quashed, because the return in the schedule 
annexed to the writ, was not made by two justices, but by 
the clerk of ike peace, who w^ not the person to whom the 
certiorari was directed, and thereupon a new certiorari was 
granted; which being returned and file4l, it was objected, 
that the order made by two justices to remove the poor 
man, Sfc, was naught, because it was not said, llvit it was 
inadc'by two justices of the division, (Sirr. according to the 
statute 13 ^ 14 Qir, 2 . But per Curiam, the statute as to 
this matter is only diitctury, it is not restrictive or quuli- 

iicalory, as the word eptorum is. 

• 

SAI.KELD, YoL. hi. 


m 

•Cap.2T. 


Appeal must 
In- to ilic next 

SCSSIUUS. 


. Ld. Ray* 


2Salk.'i79.S.a 

Order made by 
t«o jiiaiices, 
thoujrii notofUie 
divisiou, good. 
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6 Mod. 8?. S. C. 
S Salk. 523. 

S. C. Children 
vhich arc ICKiti* 
mate are (icUled 
witli their pa¬ 
rents, and not 
svbere born. 


H. CUMNER PARISH p. MILTON PARISH. 

[Trin. 2 Annte.] 

A MAN settled at Cimner, and having several children 
born in that parish, aiterwards removed to Milton with his 
children,and rented a farm of \OLper annum there,by which 
he gained a settlement in the parish of Milton; and be¬ 
coming very poor, his children horn in Cumner were, by 
an order of two justices, sent thither, {viz.) those who were 
‘imder seven years old, tlic Jnstices apprehending that the 
place of their birth was the place of their lawful settle¬ 
ment; and this order being removed into B. R. by certio¬ 
rari, it was insisted t</ maintain the order, that the children 
had gained a fettlement in Cantner by birth, which was not 
altered or defeated by any subsequent act of their father, 
in gaining a settlement at Milton, for his children were 
with him there only as nurse children, and his settlement 
shall not be the settlement of his children: But, per Holt, 
Ch. Just, the place where a bastard is horn is the place of 
his settlemeni, 'unless there is some trick to charge the 
parish; but the ])lace where legitimate children are born is 
not the place of their settlement, for let that he where it 
will, the children arc settled where their parents are set¬ 
tled; as for instance, if the father is settled in the parish of 
JFf., but goes to work in the parish of B., and before he gains 
any settlement there, has a son born in the parish of B. 
and then dies, this child shall be scut to the parish of IL, 
for it is not the birth, hut the settlement of the father that 
makes the settlement of his child; and if the father hath 
gained a new settlement for himself, (as he had done in the 
principal case) he hath likewise gained a new settlement 
for his children, who do not go with him to his new settle¬ 
ment as nurse children, hut as part of his family: And io 
what purpose is the father, upon coming into a new pafish, 
to give notice of the number of his family, but only upon 
a supposition tiiat these mayvgain a settlement there: But 
if a man is settled in the parish of H., and has children born 
there, hnd dies, and ajderwards the mother of these childen 
marries a husband, who is settled in another parish, the 
children shall goj^ilong with her, not as part of her family, 
but as nurse children, to be maintained at the charge of 
the parish where they were born, and where their father, 
whilst living, was settled, and to that parish they may be 
sent after seven years old, as to the place of their lawful 
settlement; for this accidental settlement of their mother, 
which was only by the marriage with a second husband, 
and as she is now become one person with him, shall not 
gain a settlement for her children. « 



Orders. 
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16. MYNTON PARISH v. STONY STRATFORD. 

[Mich. 13 Will. 3. B. R.] 

A POOR man was sent by an order of two justices to 
and upon an appeal to the sessions, tlial order was 
disc/targed; theh by another order of two justices, he was 
sent to Ston^ Stratford^ and upon an appeal to the sessions, 
that ord'jr was cot^rmed: Afterwards he was by another 
order of two justices, sent to Ai^n/o» again; and Curi- 
am, this last Older is illegal; fur per floll^ Ch. Just. Where 
an order* is discharged vpon an appeal, it binds only b.c> 
twe^n the contending parishes, but where an order is * 
confined on an appeal, it is conclusive to all parties, lor it 
is in adjudicatiou, that the place to wliieh lie was sent 
is the last place of his legal settlement, which can never 
be avoided but by the parish against whom it was made; 
and that a parish in reputation is chargeable, if it hath of¬ 
ficers, as churchwardens, Sfc» 


ip. ANONYMOUS. 

[Mich. 10 W. 3. B.R.] 

AN order made to remove a poor man and his family 
from H. to C. was quashed, because ail might not be re- 
moveahlc; lor if a widow have children in a parish where 
she is settled and inarrieth a husband settled in another 
parish, if, those children are abov'i seven years old, they 
arc not to be removed. 


• 17. TRACY V. TALBOT. 

[Trin. 3^nnsr, B. R.] 

A MAN took part of an bouse in the parish of D,, and 
was rated as an inhabitant of that partsb, ^c,, and a dis¬ 
tress was had for that rate; and in replevin it was held,/>er 
lloff.Cb.. Just., that if two houses are inhabited by two 
families, and there is but one common door where both en¬ 
ter, yet, in respect of their original, which is several, they 
continue several houses, and are severally rateable to the 
poor; and if one family goes away, the part where he 
dwelt shall be taken as an empty house; but if one bouse 
is iRvided by partitions, and inhabited by several fami¬ 
lies, as for instance, if the owner dwells in one part, and 
a stranger in another part, these are likewise several te¬ 
nements, uid the inhabitants thereof severally rateable to 


2Snlk.527. S.C. 
All Ollier, which 
is (]ischat]ged on 
an appeal, binds 
only till- conten¬ 
ding ]iHi’isltPS,but 
it' it is affirmed 
on an appeal. It 
is conclusive. 


• Po8tea21.S.P. 


Order to ivmOT* 
a poor roan and 
bis family 
quashed 


6 Mod 214. S.C. 
2 Salk. 532. 

Of bouses rate* 
able to Uie poor- 
tax. 
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the poor whilst they dwell in those several tenements', 
but il‘ the stranger removes out of his part, anti h‘is lamily 
Q 301 3 goes away, then the w'holc becomes an entire tenement, 
and the possession thereof is tlcvolved on the owner, and 
he is rateable for the whole as one tenement, «$r. 


18. TOE KING r. RICELIP. 

4 ^ s c’ THIS case is reported in 2 5n/A., but not as it is here 
Ordirconiirmed reported: (i/c.) A pooi* man was rcmovcd from IJanoto io 
uiioawi apijcai Ricclip bv an order of two iusliccs, which order was * con- 
*Autcal5. S.P. Jiriacd upon an a^ipeal to the next sessions, so that now no 
became settled at Ricelip; afterwards the parishioners of 
Riedip discove/iog that Hirulon was the place of his settle¬ 
ment, got an order from two justices to remove him thither; 
and u])on a certiorari to remove that older into i>. R., the 
question was. Whether after an adjudication upon an ap¬ 
peal, Rivdip is estopped to say, ihat is not the last place of 
Ills legal settlement? and adjudged they arc; for if Riedip 
had not been the lust place of his setlicim'nt, they could 
not have sent him there, but he would have been sent back 
to/Zarcorc, which was first possessed of him, so that this is 
in effect but the same question again, which hath been al¬ 
ready determined; and there must be an end put to it: If 
a man be adjudged by two justices to b'c the father of a 
bastard child, he is concluded to say the contrary so long as 
that order stands in force; and it io an estoppel to ail men 
to say the contrary; hut any man may say he is the father. 


19. THE QUEEN u. CORBETT. 

Juices^iRw ^ THE justices made an order, that T. S, should pay*£. 

power to nuikc C. SO much moncy foi* labour and work done; but did not 
*" r^'^butnot forth that K. G, was servuj^ to the said T. 5., and for 
^^woikdone. that reason it was quashed; ror the justices have only an 
» Joncii47. authority to order,payment of wages to servants in * hus¬ 
bandry; but by this order it might bo for labour and work 
done as a rar/>entcr or in building. 


20. THE QUEEN v. tONDON. 

Order to pay so AN order I'ccitcd, that two men (naming them) were 
retained by Mr. Lotidon^ the king’s gardener, to work 
Im* inicbdcd lu in the gardens in IJaniplon-Courtf at so much per diem, 
husbaudiy. ijirorked SO many days there, for .which so 

much was due, and which Mr. toiuion was ordered to 



OutLA^V^lY. 




pay; this order being removed from Hick* s-fiall into B, R.-, 
it was qiiashcd, because *tlie justices have no power by 
the slalutet 5 Eliz. to order payment of wages to any la- -jCKp. 4 
bourers other than those who arc, employed in husbandry; 
and the reason is, because by virtue of that statute the jus¬ 
tices may compel them 1o work in luisbandry; and there¬ 
fore it is reasonable that they should enforce the payment 
of tiicir wages, especially since by the same staiuti: they 
have power to settle the wages; £/ prr Curiam, Where an 
order is made for payment of (>encralty^ it shall be in- 
tendc<l wages in husbandry (o); but where it appears to 
be otherP’ise,^is it did in this order itself, it shall bn 
quashed. 

(n) ll. ac. 2 Salk. 484. • 


OUTLAWRY. See IReas, 16. 


t. IIY an outlawry, all personal chattels of the person Rajm. it. 
outlawed arc vested in the king by forfeiture; but real 
chattels of freehold estates are not vested in the king till Coie, Tost, pl.r- 
after inquisition found. 

2. Therefore, if the person outlawed do either alien or 
make a lease before inquisition, the king hath lost the per¬ 
nancy of’the profits. 

3. OuUawn/ is a good plea to an audita querela, even i Mod. 224. 
upon that judgment upon which the party was outlawed, 
because the audita querela is not to defeat the judgment, 

bift the execution: 


4. But if a writ of error or attaint is brought upon the i;o. Lit. jss. a. 
judgment on which the party is outlawed, in such case out- 

lawry is no pica, for by these the judgment itself is to be 
reversed and defeated; and then the * outlawry, which is 
but a superstructure, falls; for the rule is, non admiltilur 
exceptio ejm rujus petitur dissolutio, 

5. An outlawed person was sued in the Exchequer by 22 
bill, to discover his rpal and personal estate for the benefit 

of the king; and upon a demurrer to the bill, because the 
defendant is not bound to accuse himself, this demurrer 


was over-ruled because the king has a title by the outlaw¬ 
ry^ which is quasi, a judgment for him. 

6. A person outlawed shall never be admitted to assign 
errors tjjl he yields himself in execution, for he must give 
obedience to the law before he shall have the benefit of 
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Outlawry. 


Co L.)l. 128. 


Coniyns, Ctla- 
grr U. Forfcit- 
mo B. 


2 Vein. 513. 

3 Lev. 49. 


2 Vent. ‘28‘i. 


[264] 


*3 Leon. 205. 


it; .inti he shall not have writ of error (o), because in such 
ease he will have sight of the record; and if there are er¬ 
rors in it then he will t.|)pcnr, otherwise not; Now the out¬ 
lawry is an atlaituler^ ami therefoio he ought to appear in 
person, and submit liimself (i his tri.il; tor ijoiiig attainted, 
it must be pxfrrnlia^ if he j'> adn.itied to sign errors before. 

7. ‘ JVb/rt; At comtT^on Inv.. there was iid proccs.s oi’ ml- 
Mary, but iiica&c.s of U'lony: and tiiercfore, as by commit¬ 
ting felony a man forfeited all his lams, goods andehatlels, so 
by an ontlawrjk for felony, at this time, he forfeits the same. 

8. But process of outlawry in personal actions is only 
by the statute, in «Inch cabc the goods and tbhatA'ls of the 
person are only- lialile, for those were only chargeable in 
persoual actions, and so they are by an outlawry in those 
actions, (viz.) tliey are forteited to the king, and he shall 
likewise have the pernancy of the profits of the chattels 
real (L); but this seems by a consc({uence only, for that the 
party being txfra legem, is thereby become incapable to 
take the profits himself. 

9. A merchant liaving 500/. stock in the India 
Comprmu, was outlawed before judgment at llic suit of IV, 
R.; the king upon inquisition and seizure, grants this stock 
to the said W, R. and that he might ‘sue for it in his own 
name, B ’. R. gets the stock transferred to him, and then the 
merchant reversed the outlawry, and the .king granted him 
restitution, deomnibus quihus nobis nonest responsum, Etper 
Curiam, 'Phis shall not restore the 500/. stock, because 
the grant was executed and vested in fV. R., and as to that 
matter the king was answered. 

10. Case, 4'C. upon a quantum meruit for meat, drink, 

Sfc, The defendant pleaded an outlawry in bar to the 
action, setting forth, that as exigemla posila fuit, ^ utlagat'^ 
Sfc, 4^ ea ratione, S/c. debita juris forma wavialaftit exisitb; 
and upon demurrer to this plea it was insisted, that this 
outlawry could not be pleaded in bar to the action, it being 
an assumpsit upon the quantiyn meruit, because till the 
things arc valued the debt is uncertain, and by conse¬ 
quence tannot be forfeited: It was doubted before Slade's 
case., whether a debt upon a simple contract could be for¬ 
feited by Knoutlavsry; but in that case it was adjudged a 
good plea,because the consideration created a debt, thbugh 
it was not reduced to a certain sum. Outlawry hath been 
held a good pica to an action of treher, and even in bar to 
that action, though all lies in ^damages; but in the prin¬ 
cipal case the Court doubted, whether debita juris forma 
zeaviala existil (c), was too general or not. « 


(а) Vide ac. 4 Bur, £527. (c) Q. Without setting forth that he 

(б) After inquisition taken. 1 Salk, did not appear on the exigent P 
395. aide, pi 1. 
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ii. In a special verdict in ejectment, the case was: 
JV, R, was outlawed in a personal oction, and afterwards * 
levied a fine, and the king seized the lauds in the hands of 
the cognizee; and per Curiam^ tbf seizure had been good 
if it was before the fine levied, but not after, for then the 
cognizee shall hold against the king. 


DYER. See Deeds. 


PARDON. 


1. THE KING .. WEEDON & AL’. 

EMich. 13 Will. ?.] 

A CONVICTION of barratry renders a man infamom^ Diirei-encft bc- 
and incapable of being a witnm, but a general pardon will 
restore him. Et per Holt^ Ch. Just. The dinercnce be- 
tween the effects of the king’s special pardon and a gene- 
ral pardon is this, (viz.) wherever the disability is part of antc^iss, *** 
the judgnjent by act of parliament, as in conviction of 
perjury upon the statute^ there the king’s pardon cannot re¬ 
move that disability, but a general pardon (a) may; but sSaik.fi89. s.c. 
where tlie disability is only consequential, as upon an 2 sm. 691 ****** 
attainder, and no part of the judgment, there the king’s 
parclon will take it away. 

(a) Viz. by a^t of parliament. 


2. DR. GROANVELT’S CASE. ^ 

QlliU. 8 Will. 3. 1 Ld. Raym. 213. S. C. Comyns S. C.j 


[S65] 


THE censors of the college of physicians, London, have i Saik. 144, soo, 
power, by their charter, to fine and imprison for rmle prao 
tice in physic; and, this charter being confirmed by act of fences belong to 
parliament, they accordingly did fine and imprison Dr. Peking. 
Chrounvelt, for administering unwholesome pills and medi> 
cines; and in this case it was held, per Holt, Ch. Just, and 
the Cour^ that the king is creditor pcam, and that all fnes 
for offences belong to him; and accordingly several lords 



Pardon. 


of manors liave the fines for all oficiiccs within their seig¬ 
niories, hut it is from the grants of tlie king, and that he 
may pardon the ptfence and remit the. crime, for this is a 
prcrogalive which he cannot part withal; lor as lie hath the 
public revenge in his hand, so it is necessary, and for his 
honour, to have a power of mitigating or remitting the 
exercise of it. 


* Cap. 3. 

Till* king nwy 
pardon lelony, 
anil ho who 
picarta it mnst 
fiiiil scrurity for 
gcxnl bohaviour. 
Cap. 13. 

CarUi. 120, 121. 

3 Salk, m 


Sul. 150,168. 

1 Saunil. 275, 
.162. 1 l>!V. 120. 

2 .Mod. S3. 

Sid. 222. 

2 Mod. S2. 


Sid. 170.222. 
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1 Vent. 207. 

2 Jon. 56, 


1 Vent. 134. 
1 Uv. 26. 

3 Salk. m. 


3. ANONYMOUS. 

TIIK king may pardon felony} hut then, tiy th*e statute 
* 10 Ed. 3., he who will have the benefit of such pardon 
must within three months after find sureties for his good 
behaviour by recognisance to be returned into the Chan* 
eery; if he doth not, then the pardon is void; but this 
statute is now repealed by the statute h ^ 6 Will. 3., by 
which it is provided, that where a pardon is pleaded by any 
person for felony, the judge before rokom it is pleaded, may at 
his discretion remlimi or commit suck person to prison, there to 
remain till he or she shall cuter into a rccogiiisaficc, wilii 
two sufficient sureties, for his or her being of the good 
behaviour for any time under seven years; and that an 
infant or feme covert pleading a pardon, shall find two such 
securities, who shall enter into a recognisance, as aforesaid. 

4. If a man commit felony, and inquisition is taken, and 
then comes a general pardon, yet the forfeiture remains 
unless there arc words of restitution. 

5. Where a man is guilty of simony, and afterwards 
there is a general pardon for all oIFcnccs which* the king 
can pardon, yet the parson so guilty may be deprived, be¬ 
cause simony is malum in sc. 

* 6. So if a man marries his sister, he cannot be pai- 
doned (a) a parte ante; yet he may be divorced and punished, 
if he cohabits witli her afterwards, for the subsequent co¬ 
habitation is a new crime, r 

7. W|icrc a man is indicted for treason a pardon is 
good, though it doth not mention the indictment; but it 
is not so where the defendant is indicted for murder, for 
by the statute 27 Ed. 3. cap. 2. the pardon must recite the 
indictment. 

8. Where a statute pardon contains exceptions in the 
body of the act, he who pleads such statute, to entitle 
himself to the benefit thereof, must aver himself not to be 
a person excepted; but where the exceptions follow in a 
distant clause % way of proviso, he needs not. 

(a) Punished. 
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PARLIAMENT. 

% 



1. A PROROGATIOJV of the parliament is always by i M<vi. s-v?. 

the king, and in this case the 8cssion.s must begin tk novo: i’*’- 

but an aajnunimenl is b} each house, and the ses«ions con- ijiii. *iihf ‘til iiti- 
tinuc notwiihslanding such adjourninent. jci.M.iupnt- 

2. A<i or4cr was made lo apprehend IV, R., and to sii.cis. wjure 
take him into custody, fur arresting a person wlio ehiime.d 

a privilege under a p>cr.^ and this arrest was six days nfitr u icim-i <mapro- 
prorogiUiou ; but upon an hahcnn rorpuf llic'pcr'-on was dis- •‘"^nou. 
charged, In’cause the order detcrmini'd upon tho pv>iri.»,i- 
(ion as etleclUHlIy a.s it would liave done a 
tion, and so it is of all things executory and iiuperircl. 
except writs of error or srirc Jacias; but if (he pei>’on had 
been taken by the serJeant nl arms licfojfe the prongolinn, 
and that he must bo, because it might happen that the 
parliament may he dissolved, and so (he part) may conti¬ 
nue in prison for ewer. 

3. If an oflTcnce he committed criminally in parliament, vvUoro a makv 
the person may be piinisbed in li. R. after the parliam^'nl 

is ended; for interest rcpuhliat nc makficia munctmt impuni'a. i» <n'l* <l. 

*4. If a parliament is ns.9cm1)kd, and several orders jnm.r.i, 
made, and writs of error brought in the House, of Peers, and * P 
several bills agreed on, and none signed, this is hut a am- [ * 2G7 ] 
venlion, and no parliament, or session of parliament; hut 
every session in wdiich the king signs a bill, is a parliament, 
and so every parliament is a session, hut not e converso. 

5. In the House of Peers their privilege begins from 2 Uv. 72 
*tl\e teste of the nrit of summons, and upon every session and 
prorogation their privilege is for twenty days before, and 
twenty days after a session, this being time enough for going 

to, and coming from any jtort of England. 

6. A writ of error returnable nd proximtm parlia- 1 Vent. 266 
menlum, is ill, unless the prorogation is lo a certain day. 


PARTITION. See Jomteiiants, 15. 
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PAWN. 


Noy isr. 

1 lliiNt. 9. 

S Salk. 532. 

1 Roll. Rep. 
215. Cartli. 
277. Gontr. 

] Salk. 379. 
contr. 


1. WHERl'- goods are pawned gciierallj, without any 
day of redemption, and the pawner dies^ the pawn is abso* 
lute and irredeemable; but if the pawnee dies, it is not so. 

■2. Where goods are pawned, redcetnablc at a dap certain, 
the pawnee, in case of failure of payment at«lhc ^ay, may 
sell them. 


[268] 3. ANONYMOUS. 

[Fasch. 5 Will. 3.] 

Where a pawn- PER Holt, Ch. Just. Where a pawnee refuses upon 
tender of the mf>ncy, to re-dclivcr the goods, he may be 
indicted, because, being secretly pawned, it may* be im¬ 
possible to prvfve a delivery for want of witnesses, in case 
he should bring an action of trover fcTr them (a). 

(a) Pawnbrokers arc now regulated by stat. 27 G. 3. eh. 37. 


4. COGGS p. BERNARD. 

[Trin. 2 Annse. 2 Ld. Raym. 909. S. C. Cuinyns 133. S. C.J 

1 Salk. 26. THERE is a case reported by this name in 1 Salk., 

which see, for it doth not relate to what follows (A): Per 
*2Ld. Raym. Holt, Ch. Just. * Vadium, a pledge or pawn, in which casd' 
916 * the pawnee hath a property in it, for the thing is a security 

to him, that he shall be re-paid the money lent on it. 

5. Now, if the thing pawned may be the worse for 
using, as clothes, the pawnee cannot use them; but 
if it will not he the worse, as Jewels, he may use them, 
but (hen it must be at peril; for if the pawnee is robbed^ 
he is liablv: to the pawner, because the pawn is so f^r in 
the nature of a depositum, that it cannot he used but at (he 
peril of the pawnee, and it was the ysing that occasioned 
the loss. 

6. But if the pawn is laid up, and the pawnee robbedi 
he is not answerable. 


(h) But these points are stated in an anonymous extract from the same case. 
2 Salk, 522. 







7. If the pawn is of such a nature that the keeping is a 
charge to* the pawnee, as a cow or a horse^ the pawnee may 
milk the one, orne^e the other, and this is as a recompence 
for his keeping. 

8. If a creditor takes a pawn, he is bound to restore it 
upon the re-payment of the debt, but if his care of keep¬ 
ing it be exact,‘and the pawn is lost, he shall be excused, 
for there was no default in him. 

9. And where the pawn in such case is lost, the paw¬ 
nee hath still bis remedy against the pawner for tiic money 
lent, for the law requires nothing extraordinary of the 
pawnee, but only that he shall take what care he can to 
restore the goods, upon payment of the money. 

10. Therefore if a pawn is lost before tender of the 
money, the pawnee is not liable, unless there was an appa¬ 
rent default in him; but if, after the money tendered, the 
pawnee will keep the goods, and they are lost, the pawnee 
shall be liable, because his property is determined by the 
tender, and he is afterwards become a wrongful detainer; 
and he who keeps goods wrongfully must answer for them 
at all evqnts at his own peril, for his wrongful detainer 
was the occasion of the loss. 

11. Where a man pawns goods for money lent, and af¬ 
terwards a judgment is had against the puwmer at the suit 
of one of his creditors, the goods in the hands of the paw¬ 
nee shall not be *laken in execution upon this judgment 
until the money is paid to the pawnee, because he had a 
qualified property in them, and the judgment-creditor had 
only an interest. 

13. And this is agreeable to Soufheott's case, ss. Where 
a man delivers goods to another to keep safely, and they 
are afterwards stolen, he shall be answerable for them in 
an action of detinue; because, when they were delivered to 
lAm, he undertook to keep them safely, and therefore he 
ought to keep them so at his peril, though he hath no re¬ 
ward ; but if he take goods to keep them as his own, and 
they arc afterwards stolen, he shall not be liable *, and the 
same law if they are pawned to him, because he hath a 
qualified property in them. 
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PERJURY. 


t)£,U llll-- 




5 Kliz 3. 
•Sii'. lO'i. 

I II.4U k. u, (it), 
s. io. 


[^isro] 


HiiUt. .322. 

ki .,.1 li. ^ i3 7. 


arm. 212. 

3 i .si it: i. 

I i i:i« t'h. (i? 
3. 13 

Yt-U 120. 


Cro, Eliz. 105. 


I Cm. 147, U8, 
tSCro. 137. 


Sid. 90,451. 


I. BUXTON r. COUCH. 

. [^Pascli. 5 Annie, B. R.^ 

IN Uiis case it was held jure Curiam^ that perjury was pu- 
nish.il'ic at common lau\ that if it relate ^ justice it is 
piiiii.'^lial.lc by tlie statute; but if It relate to a spiritual inat* 
ter in the spiritual court, it nuiy be punished there (a). 

2. That it takes its iianie from perverting justice, ihcrc' 
fore it munt be judicial; and a falbC oath in a court of jus* 
tice i* more udion.s than elsewhere. 

*.3. It is an oirencefor which the party may be indicted, 
cither <at ru/nmou/az» or upon tlie.Wala/c o Eliz., by which 
the punishment is enlarged, but the nature of the cirencc is 
nut altered by tifat statute; and in many cases an indictment 
will lie at luxe when it will uotlie upon tfic s/olulc, 

as for instance, a man may he indicted at common law, ibr 
a fnhr. cJJiJavil taken before a master in Chancery, but not 
upon i\ui statute; fur this is not perjury w'ithin the meaning 
oftbat statute, for fnat must be in a nnUXer relating to the 
proof of ii- hat xvas in issue. 

4. So where a witness for the king swears falsclj', he 
cannot lx* indicted upon tlic statute, but he may at common 
law. ‘2 Cro. 1 20. Pcirct's case. 

5. A f.tl sc oath formerly taken in the court of requests, in 
n mailer concerning lands, was not indictable, because that 
court liad no jurisdiction in such cases. 

U. indictmeiit of perjury w'as, quwl lacto per sc saefo 
Eianqtiio falso ehposvit. 4^x. this was adjudged ill, bcca'iise 
it w;is not fully alleged, that he was sworn. 

7. Another indictment wav.held ill, because it did not 
allege that the di^fcndaut vohmtarie deposuit; and t another 
was likewise, adjudged naught, because the oath did not re* 
lale'to the point in issue (h). 

S. VVhere the [daintilF loses his action by a false and 
perjured witness produced on the part of the defendant, in 
such case he (the pluintifl ) caniiol have an action against 
that w'it ness, till he is indicted and convicted, unless it was 
such a perjury, or in such a court, that an indictment would 
not lie lor it. 


(a) This is expressly saved bj stat, (b) These indictments were on (he 
? £1. c. 9. s. 13. statute. 



PIGEON. See Nuisance, 3. 


PLEAS NOT CERTAIN, 

AND WANTING FULL DEFENCE. 


1. IIOl.E r. BURGOIGNE. 

[Pasch. 6 Will. S.] 

DEBT for 10/. shewing that in consideration he had l»ii •a inter alia, 
paid the defendant the rent due to him, (viz.) 51, he (the 
defendant) by Ins deed did covenant to save him (the plaiii' 
tiff) liarinless against IV. II. who claimed the lands; and 
then sets forlh, that IV, R. did imjdead liirn *iHlcr alw, in 
the court of Excher,iier, in an aciMii of debt to recover 
this bh and upon a demurrer to this declaration, it was 
held ill, because the inter alia implacitavil was too general. 

2 . Wunt nf is only matter of form, and aided Wantot iiciiinef 

upon a general demurrer. u<mi.v loim. 

3 . The defendant vcnil S,' dcfr.mC vim Sf injnriam (jnan- 
do, ^c. and imparled specially, willi salvis omnihus udtanla- 
giis cxiT.ptionihus; it hath been Indd, that after this he 
cannot I plead privilege^ because that would he to oust the t SmI. ats. 
court after a full defence; but in J JIardres it is held other- ' 

\jisc, because a claim of privilege doth not oust the court | Harii. s«r.. 
of Jui’isdiclion. 


*I’osU-A Kl'llt, 
IS. V. 


4. BRINGLOE r. MORISON. 

[Hill. 27 Car. 2 . B. R.] 

IN trespass, for taking his horse and riding him immodc- Pkanotanswer- 
ratcly; the defendant pleaded, that he took the horse by lU®, 
license., and gave no answer to the immoderate ridings yet jnu-t of it, yet 
adjudged good, for the gist of the action is the takings and ' 3,3 

the immt^erate riding is only an aggravation of the Anu zi'y. 
trespass. 3 x. r. 292. 


Pleas not certain, and wanting full Defence, 


5. SHEPHERD r. TAYLOR. 

CPasch. 9 Will. 3. B. R.] 

HuwajiuigmL-iit IN ruplcviu for SIX disKcs; the defendant justified *UQ<]er 
in an iiiieiiiii- a judgment ill a conrt‘haron>, and a lecari facias awarded 
thereon, by virtue whereof he took the dishes; and upon a 
Aiite2i'.i. s.c. demurrer to this plea it was adjudged ill; because an cx- 
in loi. eeulion upon a judgment in a court-baron ought not to be 

by levari facias^ but by distringas^ unless there is a special 
Wilson 316 . custom for that purpose; besides, the plaintiff should not 
have begun with judgment, but with the p/amt entered, and 
taliter processnm fait sxipcrindc, that there was a judgment. 

6. HALLETT BURCH. 

[Pasch. 9 Will. 3. B. R. 1 -lid. Rajin. 218. S. C. Skin. 674. 

S. C.] 

*Sa»k. 394 . THIS casc is reported in *1 Salk, by the nainc of Holler 
ufc^ca *0 t2 Salk, by the name of Halletly, Burt: 

aniounUi to tlie but thc CUSC WHS thuS. 

p:ncra! issue. gg^ Trespass for taking his cows, ^c. The defendant 
pleads and sets forth a right by prescription in the Bishop of 
Salisbury, to grant replevins in such a manor, and that the 
plaintid' cepit «.V' imparcavit three cows of another, and that 
he (the defendant) by virtue of a replevin, as steward, &fc, 
took and drove them away, and traversed that he was 
guilty nliter vet alio morlo; and upon demurrer to this pica 
it was ob jected, that it amounts to no more than the genera/ 
issuef for the effect of it is, that those were the cows of 
another person, and that the plaintiff took and impounded 
them: Now by thc impounding the plaintiff had neitheft 
cjSCro. 329. title or possession, and if so, he had no |colour to brin^an 
action of trespass for taking them out of the pound, for in 
such case trespass will not Ije, but parco/rado. Et per 
Curiam, This plea amounts to no more than the general issue, 
wherever the defendant's plea leavcth a cause of action in 
the plaintiff either express or implied, but confesseth and 
avoideth ii, the plea js good, and this confession and avoid¬ 
ance is colour, without which the plea would amount but 
to the general issue: Now in thc principal case the defen¬ 
dant hath set forth in his plea, that these were not the 
plaintiff's cows, but yet, that he took them and imparcavii 
only, whereby they became incustodia leg is, and therefore 
there was no colour for him to bring an action of trespass 
for taking them out; but if the defendant had pleaded 
cepii «Sr detinuit, instead of imparcavit, the plea might have 
been good. 



Pleas not certain, and wanting full Defence. 
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7 . HATTON V. MORSK. 

Q Annse. B. R.] 

• 

THERE is a short note of this case in 1 Su.'h.; but the a Salk. ss-i.S.c. 
case was thus; ss. In assumpsit^ ^c. The dofeiulunt pleaded, wiien> apica 
that true it is he did promise, but that ante dicm impctra- to die general 
tionis bWfBn he paid the money; and upon a dcniurrer to 
this plea it was objected, that it amnuntod to the general 
issue. But per IIoll^ Ch. Just. This dnth not amount to the 
general issue; for though payment may be given in evhlcnre 
upon non ^suntpsit pleaded^ yet it was It*ng before that ob¬ 
tained; it is likewise giving colour^ for he says, there w'as a 
promise, but that he performed it: Now there arc many 
things which may be given in evidence upon the general 
issue, and yet those things may be pleaded specially: As 
for instance. In an action of debt the dcfeiidaid may plead 
a release^ or he may give it in evidence upon nil debet plead¬ 
ed; so in debt for rent upon a demise^ the defendant may 
plead an entry inul eviction,, before any rwnt became due, 
or he ma)»give it in evidence upon nil drbrt. 

8. There are two sorts of colon,-,, the one is express, the Of giving colour, 

other implied, • * w itaym. 551 . 

9. Express, as in trespass pwre clausum fregit, the de¬ 
fendant in pleading makes a title under IV, II, setting 
forth, that the plaintifT claims under a feoiTment from the 
said W, R, by which nothing passed, but tiiat he entered 
by colour thereof: Now here the defendant gave colour of 
action to the plaintitf, because by the feoflhtent he was 
tenant at will, and entered, and by virtue of his possession 
he may maintain an action against every one, but not 
against him who hath a right; so likewise in trespass 
gtmre clausum fregil, if the defendant pleads, that the plain¬ 
tiff was seised, and made a lease to him for years, there 
is no occasion to give express colour, because the defendant 
allows, that the plaintiff hadi the reversion, which is co¬ 
lour enough. 


10. HORNE a. LEWIN. 

[Hill. 12 Will. 3. 1 Ld. Raym. 639. 8. C.] 

IN replevin, the defendant avowed the distress taken for 2 Snik. 538 , s.C. 
rent urrear; the plaintiff replied, de injuria ma propria, ab- 
sq^te hoc that any rent was in arrear: and upon a special maiv than the 
deimirrcr to this replication, because it amounted to no general iuae. 
more than the general issue, it was adjudged, that this was 
not a proper inducement to the traverse, as if in trespass 
the defendant should plead, de injuria sua propria, absque 
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Pleas amounting to the General Issue. 


hoc quod est culpubilis, so that in the principal case, the 
plaintiff should have replied, riens in urctro, and conclude 
to the comUry^ that had been the proper issue, for it is a 
»Ra8t.F.nt. negative to whalwas be/ore alKrined. So*^ dc injuria sua 
55/, 558. propria^ absque hoc that there was such a prescription, is ill, 
1 1 Roll. Rep. and t de injuria sua propria,, absque hoc that he is a bailiff, is 
ill; therefore the natural and proper replication to this 
avowry, had been nihil in arelro; it is quasi the general 
issue, so that this replication of special matter, {viz.) de 
injuria sua propria, amounts only to the general issue, and 
no other evidence can be given, but what might as well 
have been given upon the proper issue; besidci), this cir¬ 
cumlocution must be ill, because it prolongs the cause by 
enforcing the avowant to an unnecessary rejoinder; and 
though it is only matter of form, bccaiiM* it doth not alter 
the evidence, yet upon a special demurrer, and shewing it 
for cause, it is naugid. 


WEST I’. WEST. 


[Pasch. 12 Will. 3. 1 Ld. llaym. 674. S. C. Holt 559. S. C.j 


Where the gen¬ 
eral isane ia 
plcaileil anil not 
cnlcreil williiu 
inur ilays, the 
ck-iV/nihmt may 
viaive k, and 
plead sneciftllv. 
Ante 211. S.C. 
2 Wils. ^04,254. 

1 wii.i. irr. 

Sti-. 906,1267, 
1271. 


IN an action on the case for a false return, the practice 
was agreed to be, that if one pleads the general issue, and 
it is noi entered, he may within four, days of the term 
waive it, and plead specially, and if Sunday happen to be 
the last of the four days, then Monday shall be allowed; 
and so in case of a plea in abatement, and that at any time 
afterwards he may waive the special miitter and plead the 
general issue, unless there is a rule to plead as he wilt 
stand by it. 


2Iintw. 1178. 
How it I'clciisp is 
to be pleaded. 


2 lAitw. IISl. 
i)t jubiificaiitin 
under an act of 
parliament. 


12. Where the plaintiff releases after the action brought, 
the defendant ought not to plead actio non, i!irc., but oclio^ 
nempradicl^ ulterim habere non debei, and he ought to plead it 
cither as a release made pendenti brevi, or puis darricn con¬ 
tinuance; and so it is of any matter which happens cither 
to abakc the writ, or to bar the action after the writ brought. 

. 13. Where by an act of parliament a man has leave to 
justify in general, that he acted by virtue of such a statute, 
according to the'tenor of the act, he need not allege par¬ 
ticular circumstances; but if he doth, and without taking 
notice of the act, it is a waiver thereof, and his pica must 
be taken as at common law. 


2 Lutw. i2r>o. 14. /» replevin, for taking in Overjleld, 8fc,; the de- 
sot^cif'birt drt” fendant pleads, that he was seised of three acres of land in 
iirirsaj of what Overjield, hui doth not say in fee,ctT of what estate he 
ciitate, not good, seised; and, upon a general demurrer, the plea was 
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” adjadged ill for that cause,* but to a plea in bar of an •SLutisis. 
action of trespass it was otherwise adjudged. 

15. Trespass for breaking thirty perch of hedge and 
thirty perch of ditch; the defenda^nt prescribes for a a-oy, 

and that ipse aperuil convenientem ^necessnriam viam in the plnded. 
place where, for carriages, 4 ^ 0 .; and, upon a demurrer 
to this plea, it was adjudged ill, because he might have 
laid out a convenient way without breaking thirty perch 
‘ of hedge. 

16. [h trespass for breaking his house hnd close at D., 3 l4it. 1 ^. 

the defendant pleads, that the house and close aforesaid tihe 

Wcas a messuage, called Rainers DweUivg-home^ and twenty couutry. 
acres of Iknd, called Raine's Close, which said messuage 

and twenty acres of land, was solum ipsius proprium per 
(fuod, 4^r. Et hoc paratus est verificare, the plaintilf replies, 
that they were liberum ienementum ipsius the plaintiff, and 
that the defendant entered de injuria sua propria, and tra¬ 
versed that they were the freehold of the defendant, hoc 
paratus est verificare; it was held, that this replication was Str. sti. 
not in the nature of a new assignment, because that is not ”• 

always of.another place, but here the pldbe was still the ^ ' 
same, and therefore the bar must be taken as a real and not 
a common bar, and consequently the replication ought not 
to conclude with a traverse, but should have put the mat¬ 
ter in issue, (viz.) that it was his freehold, and not the de¬ 
fendant’s freehold? and so concluded to the country. 

17. In covenant, the breach assigned was, non^payment 1 sis. 
of rent and not repairing; the defendant pleaded an om/- 

lavsry in bar to the action: Et per Curiam, He might have barn not good, 
pleaded it^n bar to the rent arrear, but not to the repairs, 
because the damages for not repairing were not forfeited 
by the outlawry, and by consequence the plea being in bar, 
and not being good as to part, must be ill in the whole; 
biftjf the defendant had pleaded this outlawry in adate- 
ment, as he might have done before imparlance, and this to 
the whole writ, it had been good, but it is not so in bar. 


POOR PRISONERS. See Statute, 6. 

SALKEnn, VoL. TIT. 35 



POWERS. See Common Recovery, 2. 


Powers are ap« 

C ndniit or col- 
eml. 


e Lev. 58. 

King V. Meliin. 
Power, where 
deatrojed. 


Sid. 107. Of 
powers to make 
lea<«cs. 

Ca. Ch. 18 


Yelv. 232. 


Ch. Rep. 18. 
^wer not well 
pursued. 

Vide 1 Kol. Ab. 
389. 


[877] 


9 Ch. Rep. Is, 
263.346, 347. 
Smith T. Aab- 

tOB. 


1. POWERS arc either appendant or collateral, the one 
is where the testator devises to W» R. for life, with a 
power to make a jointure, ^c.; the otlier is where he do 
vises to his executor to sell, ^c.: In the first case the 
power is annexed to the estate, and derived out of it; in 
the other case it is collateral to it. 

2. As for instance, a devise to fV. R. in tail, remainder 
over, witli a power given to him to make a jointure to a 
second wife, SfO, The tenant in tail, in the life-time of bis 
first wife, sufiered a common recovery to the use of himself 
and his heirs, then his wife died, and he married a second 
wife, and covenanted to stand seised to the use of himself 
and his wife, for their lives, S/c,; adjudged, that this power, 
when created, was to be executed out of the estate-tail, 
uThich was iion^ destroyed by sufiering the recoveiy, 
and by consequence the power to make a jointure wag 
destroyed. 

3. Power was given by a marriage-settlement to a 
jointress to make leases for twenty-one years in possession: 
the hubbard died, and she married again, and then the 
second husband died, and she married again, and then the 
second husband and wife made a lease, Sire, in possession; 
but some of the lands were in lease before: Adjudged, that 
the lease was void as to those lands. 

4. If such power had been to make leases generally, it 
shall be intended leases in possession. 

5. The Lady Antrim being a single woman, settled her 
estate for life, remainder to her in tail, with a power to 
make leases (being sole) for three lives, SfC, Afterwards 
she married, and then she end her husband made a lease, 
SfC» for payment of debts: Et per Cnriam, This is void, 
being not pnrsuarU to the power, tor the lease of the husband 
and wife is the lease of the husband, and the difference is 
between a naked power and a power which arises from'an 
interest; for if a woman hath only a naked or bare power, 
as by a will to sell lauds, she may sell, though she marry, 
because this is not a power creatffi out of any interest; 
but where a power is reserved upon a settlement, she 
must execute it pursuant to that power when it was at 
first reserved. 

6. In the following case there seems to be a contrary 
resolution: ss. The father being seised of lands in fee, 
settled the same to the use of himself for life, remainder 
to his eldest son in tail} with a pomer to make leases, or by 



Powers. 
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his last will under hand and seal, to charge it with 500/.; 
afterwards, by his will in writing, but not sealed, he char- 
ged it with 500/., for his younger children, who, upon a 
bill exhibited against the heir, h^d a decree for the mo- 
iney, though it was objected, that this settlement was whol¬ 
ly voluntary: But per Curiam, The power is well execu¬ 
ted, for the substantial part of it is to do the thing; and 
the neglect of a circumstance shall not avoid it in a court 
of equity, and the rather, because such powers arc not 
like conditions, strictly to be expounded, but favourably 
to be construed for the benefit of the children; and yet a 
purchasef might defend himself against such a power not 
well executed, especially if he had no notice of it at the 
time of the purchase made. 

7. Adjudged, That where the testator gives another a 
power to sell lands, he may sell his inheritance, because 
he gives the same power he had himself, and in such case 
the purchaser shall be entitled by the will. 

8 . But there is a difference where lands are devised 

to exeetttors to sell, and where the devisees, that his lands 
shall be said by his executors; for in the first case an interest 
passes to the executor, because the lands arc expressly de¬ 
vised to him; but in*the other case they have only an au¬ 
thority to sell, and if * one dies, the other cannot make a 
title (a). ^ 

(a) Fide Mr. Hargravds Note upon this subject Co. LU. 113. 


. 9. NORRIS o. TRIST. 

IN ejectment, the case was: ss, A fcoflment was made 
to three, habendum to two for their lives, remainder to the 
third person for his life, and a letter of attorney to give livery 
attS seisin to two, but the attorney made livery to all three; 
it was objected, that the power was not well executed, and 
therefore no livery was made, because the power was not 
pursued: Sedper Curiam, It is true, that the former opin¬ 
ions have been, that powers must be exactly pursued, but 
yet t indorsing livery and seisin was always favourably 
expojunded to support the conveyance, therefore this livery 
is good for the lives of two, and being made secundum fw^ 
mam charta, the rema^der shall be good for the third per- 


Vide 1 P. WiM. 
490. 


2 Rep. S3. 
Power to kU 
lands. 


Golds. 2. 
IJ^er 219. 
Moor 61. 

1 And. 145. 


* 1 And. 145 


2 Mod. 79. 
Pbwer good, 
though not 
strictly pursned.. 


t Sid. 429. 
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PRESCRIPTION. 


Grot. lib. 
cap. 5. What 
makes a pre> 
wription. 


1 Vent. 264. 
Prcsoi'iption ,that 
oeeuiiiei's have 
repaired tences, 
KOod, wittiout 
shewing any title 
in ttiena. 

Vule Carth. 85. 
1 Itol. 105. 

1 Si>lk.33S. 

2 Lev. 164. But 
n custom for 
farmers of such 
n farm to find 
cakes, Ike, not 
good. 

2Lut. 1346. 
Prescrii>lioii for 
inhabitants, he. 
to repair a way. 

3 Cro. 664. 


March 16. 
3UV.16U. 


2 Vent. 186. 
Prescription in 
occupk-ia, bcc. 
to have a way 
from one house 
to another, nut 
good. 


1 . TIME of itself can never be the efficient cause of 
any thing, for npthing is or can he done iime, though 
every thing is done in time; therefore by consequence it is 
not the length of lime that begets the right of prescription, 
but it is a presumption in law, that a possession cqnnut con¬ 
tinue so long quiet and not interrupted, if it was against 
right, or injurious to another. 

2 . The pl&intitr declared, that the ocaipiers of the ad¬ 
joining held have time out of mind repaired the fences, which 
being out of repair, his (the plaintill ’s) beasts escaped out 
of bis own ground, and fell into a pit; this is good, without 
shewing any estate in the occupiers, but it had not been so if 
the defendant hipiself had prescribed. 

< 

3. And yet a custom, that the farmers of such a farm 
have always found cakes and ale io the value of 8s., or 
thereabouts, at peratnbnlalions, was held naught, because it 
is no more than a prescription in occupiers, which is not 
good in matter to charge the land. * 

4. Prescription by ihaii^abitanls of a parish to dig gra¬ 
vel in such a pit, which is the soil of W, R.; it was doubt¬ 
ed, whether this was good, or not, though it was to repair 
the highway; but yet inhabitants may prescribe for a way, 
and by consequence for necessary materials to repair it; 
and so they may for a wateniig-|ilacc; and so they may to 
take rashes in the land of another to strew the church; 
and so may masters of ships to dig ballast in the port iJf 
Lynn, for this is for the public good. 

5. In trespass, the defendant pleads, that within the 
parish of H. all occupiers of suoh a close habent ^ habere con- 
sueverunt a certain way leading over the plaintiff’s close 
to the defendant’s house; this was held ill, for it is not like 
a prescription to a way to the church or market, which 
are necessary, ^ pro bono publico* 


[279 ] 6. HILL o. ELLARD. 

([Mich. 16 Car. 2. B. R.[] 

ProscriptWin for IN replevin, for taking a com, the defendant Justified 
cuvk.ibgufjd under a prescription to have common in th;p place 
for uDc cow. where, ^c. for four cows and half a com; and upon a de- 



Presentation, 




murrer to this plea, it was adjudged to be very absurd to 
prescribe for common for half a cow; but having prescri¬ 
bed to have common for four cows^ that was sufficient to jus¬ 
tify for one cow, • 

7. The defendant pleads, that he was seised^ Hire,, and 4 Mmi. sis 


that he and all those whose estate he had, ^c. have used 
to have pot wafer, ^c. Adjudged ill, because a prescrip- ^^athan*** 
tiou cannot be annexed to an estate for years^ and he doth fop ram 
not say that he was seised in fee. ^ 


8. The inhabitants oi joined in a claim of common JnnesiTe. 
by prescription, 4rc., and it was held, that tenants in mi- cienfdemerae 
dent demesne may join in such a claim, because the king ma} juinina 
cannot claim for thciti; but, in the principal case, all the pn»criptkmfor 
copy-holders to one lord ought to claim in arid by that lord, 4 (jo. 31 ! b. 
and that lord ought to prescribe fur him and his tenants, 

(i. e.) for liis copyhold tenants, because he hath the free¬ 
hold himself; but the lord cannot claim or prescribe for 
the freeholders, for they have a freehold in themselves; 
besides, inhabitants can never prescribe for common, or 
oilier profit apprender, but only for matters ofeasemetit. 

9. Pfescriplions are properly personal, and therefore PrcBcriptionsaK 

are always alleged in the person of him who prescribes, ™ 

that he and all Ihose whose, estate he hath, i/c,; therefore * 
a bishop or parson may prescribe qnod ipse ^ pradecessores 
sui, and all iheyjohose estates, ^c,, for there is a perpetual 
estate, and a perpetual succession, and the successor hath 
the very same estate which his predecessor had, for that 
continues, though the person alters, like the case of the 
ancestor and the heir: But a tenant for life or *years can- * Ante* 7. 
not say qhorum statum ipse habet, because he hath a new and 
distinct estate from his predecessor, and so it is of all ten¬ 
ants at will, and inhabitants, fyc,; therefore they must refer 
to the place by way of custont. 


PRESENTATION. [ *«> ] 


1. IF the defendant, or any stranger, presents a clerk aw. 93 . Ofe 
pending a qtmre impedit, and afterwards the plaintiff ob- 
tains a verdict and judgment, he cannot by virtue of that impedit. 
judgment remove him who was thus presented, but he 
may biding a scire facuta against him to shew cause quare 
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Presentation. 


lCro.93. 
-*Ne admittu. 


1 Mod. ISO. 

8 Mod. 183. 
How the plain- 
tiff must aedare 
on a presenta¬ 
tion. 


execuitottetn non hahet; and then, if it be found that he had 
no title, he shall be amoved. Now the way to prevent 
such a presentation is to take out a *ne admiUas to the 
bishop, and then the writ quote incumhravil lies against 
such an incunUient, who by virtue thereof shall be amoved, 
and put to his quote impedilj let his title be what it will. 

2. Where a man gets the fee to his presentation, 
which is his title, he must in his declaration allege the pre> 
sentation to be t^mpote pacis^ for otherwise it may be in¬ 
tended to be Umpote helli^ and then it is no title, but only 
in pursuance of a former right, in such case he may allege 
it generally. 

3. As for instance, where a man declares, that W, R, 
was seised of the manor of D, as of fee^ to which an advow- 
son was appendant, and that being so seised he iitesented 
W, R,, mid afterwards granted the next avoidance to the 
plaintiff; this is good, for here the plaintiflT shews a pre¬ 
cedent right, and doth not make the presentation itself his 
title. 


4. HOLT ». BISHOP OF WINTON. 


3LBV.47. S. C. 
Where Oie in¬ 
cumbent n like- 
wile patron and 
dies, nil heir, 
and not his exe- 
outor, shall pre¬ 
sent. 

2 Wilson 194. 


[ 881 ] 


IN a quote impedit^ the case was, ss. The incumheni be¬ 
ing seised of the advowson of the same church in fee, died, 
and the question was, Who should present, his heit at lav 
or his execulot? And, upon a demurrer, it was objected 
against the right of the heir at law, that he could not pre¬ 
sent, because the advowson did not descend to him till after 
the death of his ancestor, in which very instant of time the 
church was void; and therefore the avoidance was sever¬ 
ed from the inheritance, and vested in the executor. 
Sed per Curiamf The heir shall present, because at thu 
same time that the avoidance vested in the executor the 
inheritance descended to the heir, and where two titles 
concur in an instant of time, thf; elder shall be preferred (a). 


(a) Wherever it is a measuriug the former shall be preferred. 2 P. 
cast between the heir and executor, Wms. ird. 



SBl 


PRIVILEGE. 


• 

1. IN the Court of Exchequer there are three sorts of Hard, sor. 
persons who are privileged, (j. e.) debtors to the king, officers. Of pn«iege of 
and accomptants; against the first of thcse> persons any man 
who has a privilege in another court, as an officer or attor* 
ney thereof, shall have his privilege, for the privilege of a 
person as^debtdir is but a general privilege; it was at first 
only for the benefit of th5 king, which is now disused, and 
a quo minus is no more than a common action in this court. 

3. accomptant entered upon his accompt, and ad- ibidem, 
judged, that he shall have his privilege till the accmnpt is 
over, because his attendance here de die in diem is neces¬ 
sary to pass his accompt, and the king has an interest in 
his attendance; but when the accompt is finished, and be¬ 
come a debt by being reduced to a certainty, he then hath 
no other privilege than a general debtor. 

3. If an officer commence a suit here, no privilege in 2Browni.28r. 
any other court shalf prevail against it, because his atten- 

dance is requisite here, and his privilege is first attached Oodb. si. 
in this court. , 

4. Sir Edmund Sawder being presented in Eyre, deliver- Jones 2Si. 
ed in a supersedeas for his privilege, as one of the auditors of 

the Exchequer; to which it was objected, that he ought to 
plead his privilege if he had any, for the privileges of the 
Exchequer'nre^ all in the red book; and the order is, that if 
an officer of the Exchequer is impleaded elsewhere, that a 
baron coming with that book, and shewing the order, and 
also avowing the person to be an officer of that court, the 
privilege shall be allowed without any plea, but where the 
book is not produced the privilege must be pleaded; but 
if the defendant in this cas^ had pleaded his privilege, it 
was a question, whether it would have been allowed, be¬ 
cause he was an auditor of the new revenues, and none of 
the ancient auditors. 

5. * An attorney or philazer of the common Pleas, if sued i Mod. 39i. 
in B.'R., may plead his privilege, because they owe a per- 

sonal attendance to that court; but a serjeant at law being if Commoa ^ 
sued in B. R. he canifot plead his privilege of C. B., for 
he may sign pleas, be assigned of counsel, and practise in n 

other courts m Westminster-Hail; but if he is sued in any ^ J 

inferior court, he shall have his privilege. 

6 . Where an officer of the court of C. B. is sued jointly ibidem, 
with a stranger, who hath no privilege, in such case, the j 

o^er so sued shall not have his privilege. Bro. Piiv. 7,^12. 



Privilege. 


7. KIRKHAM ». WHEELY. 

[Trin. 7 Will. 3. B. R. 1 Ld. Rajrm. £7. S. C.J 

2 Salk. 543 . s.c. IN an action qui lam, Sfc. the defendant in propria per- 

dicit, that he is an attorney of l/te Common Pleas, 
aiiVwlS'ioiitfuii and that the attorneys of that court have time out of mind 
defence, iagood, suable elsewhere: And, upon a demurrer to this 

plea, it was objected, that it was pleaded in the negative, 
(viz,) That attorneys of the court of Common Pleas, ^c, 
have not been suable elsewhere, and no jurisdiction is given 
FHvilege aiiow' Of shewed to any other court: Another obje-tion was, that 
ed in a qui tain the defendant hath not madna full defence, for he only 

propria personas smi dicit, when it should be venit Sf 
dicit: And the'last objection was, because the king is made 
a party in this action, and he hath privilege to sue where 
he pleases. Sed per Curiam, This plea in the negative is 
well enough, because the privilege, if traversed, is nut tri¬ 
able by the country, for it is matter of law, and there is a 
jurisdiction given to the Court; as to the second objection, 
venit is no part of the plea, and therefore it may be omit¬ 
ted ; but the plea begins by the word dicit, and therefore 
that alone is sufficient: And, as to the third objection, it is 
true, the king is entitled to bring his action where he 
pleases, but the informer is not; for if he die there is an 
end of the suit, and the king is not entitled till recovery 
had, and prosecutors qui tarn, hire, are looked upon as 
informers. 


Twonortsof 
privilege, (viz.) 
of court Riid of 


[ S83 ] 8. BAKER v, SWINDON. 

[Mich. 10 Will. 3. C. B. 1 Ld. Raym. 399. S. C.] 

IN this case it was \ie\dper Holt, Ch. Just, that privilege 
is either of court or of process, as in the court of Common 
procesK. Kntra Pleas, every person who belongs to that court, as attorneys, 
s^’c'uoi 580 clerks, 8fc, shall have the privilege of being sued 

■ ■ “ ^ . there, and not elscprhcre; and this is the privilege of court: 

But none shall be allowed the privilege of process, but 
those who are* officers of the court, and are supposed to be 
always attending there. 


9. EDWARDS r. COPLAND. 

[Pasch. 6 Will. 3. B. R.] 

v^herc privilege IN an action on the case, the defendant pleaded to the 
niay be pleaded jurisdiction of thc court, that he is an attorney of the 
per tuomatam. ^ Oimmon Pleos, uud ought to be sued there} 
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the plaintiff replied} that he (the defendant) is not an at* 
torney of the Court of Common Pleas, and concludes to 
the CQwitry^ and upon demurrer to this replication, the rule 
was for. the defendant to answer qyer, for U is a good tra> 
verse and conclusion; and in this case it was held, that the 
defendant might plead this privilege per attormium. 


10 . WILLIS V. BATTERSHELL. 

[Trin. 6 Will. 3. B. R.^ 

• • 

IN assault and battegr the deAsndant pleaded to the PrWik^ not 
jurisdiction of the court, that he is one of the clerks of 
J. Cook, prothonotary of the Court of Common Pleas, quodq. 
ipse 8i omnes hujusmodi cterici de eadem Curia, ought not to 
be impleaded but in that court; and upon a demurrer to 
this plea the plaintiff bad judgment, because the defend’ 
ant did not allege himself to be a clerk of the Common 
Pleas, to whom this privilege (as he pretended) did belong, vide Fort. S4S. 
but only tjiat he was clerk to a prothonotdry of that court, Str.sdfi. 
and D. R. will not intend the privilege to be other than 
as he hath pleaded it^ 


11. • OGLE NORCLIFFE. 

[^Pasch. 2 Annie, 2 Ld. Raym. 869. S. C. Farres. 97. 

1 Salk. 4. S. C.] 

THER^ are two sorts of privilege in the Court of Com* Twowrtiof 
mon Pleas: Per Holt, Chief Justice, the one is of the offi- Antea^ s. P. 
cers of that court, to be sued there by bill, and the other Post. 285. slw. 
is of their clerks, to be sued there, and not elsewhere, iy 
ongpial. ' 


12. ELDEHTON’S C^SE. 
[Mich. 2 Annee, B. R. 2 Ld. Raym. 978.3 


[884] 


HE was committed by the Board of Green Cloth, for 6 Mod. 73 . B. c. 
executing a fieri facias in Whitehall; and uponaha6eas Pi waege ofa 
corpus it was argued to be a lawful execution of the writ, 
and not prejudicial to the privilege of the palace; and that 1 . s. c. 
admitting it was a breach of the peace, yet the Board of 
Green Cloth had no power to commit this person, because 
he was not the queetCs servant, and that court hath only a 
powhr over the queen's family, for the government and or¬ 
dering her menial servants, and that the privilege of 
Whitehall was created by the statute 28 H. 8. cap, 12. S3 H. 8. e. 12 . 


SiXSELO, VoL. III. 36 



Privilege of Palaces and places. 


33 H. 8. c. 12. 


Ante 91. 


See Stow. Chr. 
Ante 92. 



Antea, Arrest 1. 
45. S. C. 

* Ihigdale 317, 
320. 

Slow. Chron. 


J^orthey^ Attorney General, argued to the contrary;' 
as. That there was a standing commission of the peace for 
the verge and palace, and that the officers of the Green Cloth 
are always commissioners; that the statute 28 H. 8. did 
not create the privileges of this palace, but ascertained 
the boundaries thereof^ for the queen may declare any 
house to be a royal palace, and this without any act of 
parliament; that such declaration is made under the great 
seal, after which it is a palace^ though the queen doth not 
reside there; foV the queen did not reside at the Tower, 
and yet Bnrdell had his hand cut ofl* for murdering his 
keeper there, and was afterwards excattedu, , 

Per Powell, Jast. the privileges of the palades are by 
common law, and in respect of the queen's presence; and 
he said, that'thc breaking into the Exchequer had been 
held burglary, though none of the queen's servants were 
there. 

But HoH, Ch. Justice, denied it; and as to BurdetCe 
case, he said the same fact cannot be a misprision and a 
murder too, for the one will extinguish the other; it is true, 
his hand was cdt off) but it was without any authority, for 
there was no judgment for it; he said, that he had searched 
the roll, which was Mich. 15 iSr 16 Eliz. Rot. 2 . Burdett and 
MusktWs case, and there was no judgment for cutting oil* 
his hand. 

He held, that where there was a tota'^ absence, as in the 
principal case where the queen was neither present in 
person nor by he r domestics, or any of her family, the 
place was not privileged; otherwise where there was only 
a short and personal absence: The queen now, resides at 
Wiwlsor, and suppose a murder should be committed in 
Whitehall, shall that be tried before the lord high steward, 
ifc. ? certainly not. 


13. BROWN r.. BURLACE. 

* 

. [9 Will. 3. B. R ] 

THE defendant was arrested in the Temple, and upon a 
motion 'to set it aside, it was insisted for him, that the 
Temple is * privileged from arrests by the king's grant. 

But per Holt, Chief Justice, if the king hath made any 
such grant, it is void in law, they naving no court of jus¬ 
tice within themselves there; it is true, the Temple is extra* 
parochial, and not within any parish, nor within the city, 
80 as to come within the customs of the city, but it is within 
the county of the city, but the Whitefriara is witbio the jaris- 
diction of the city. 
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Yet the court inclined not to countenance arrests in the 
Tenyikf especially in term time, but would not set aside 
this arrest, so the defendant was held to special bail. 


14. RUTH ». WEDDALL. 

DEBT upon bond in B, R, brought against an attorney Ante ii, 283. 
of the C. R., the defendant pleaded, that he is an attorney j* 
of C. R., and that there is a custom in that court, that an 
attorney shall not be compelled to answer, unless per bil- 
iam, and so pleads his privilege to be sued per billam^ and 
not by original; the plaintifif replied, that for five years 
past, before the original tiled, the defendant had no clients, 
but had withdrawn himself from the practice and oHice of 
an attorney; and upon a demurrer to this replication, first 
it was objected, that the plea was ill, because the defend¬ 
ant had not set forth, that he had any clients, or that he 
prosecuted or defended any suits, that being the reason 
why an attorney should have privilege: Sed per Curiam, 

As long as an attorney is so upon record, he shall have pri¬ 
vilege ; then it was objected, that this ctutom was alleged 
in fieri, for it was, that an attorney should not be com- e Wilson 231, 
polled to answer, unless per billam, he should have gone 
on, nec a tempore cujus contrarium memoria hominum non ex- 
istit compelli consutvit, and this would have been an allega¬ 
tion of an usage in fact, which is essential to make a cus¬ 
tom, and therefore must be positively set forth and alleged 
in pleading; but adjudged, that the court may take notice Vuie Rieh^- 
of the privileges of attornies, therefore a custom in such ra® 06 c 
cases need not be so strictly alleged. 


PROCESS. [S86] 


1. . AT common law, where the king was plaintiff in 
any action, whether for debt or damages, he had execu¬ 
tion against the defendant, both for body, lands, and 
goods, but by magna charta, cap, 9. he was not to take out 
execution against the lands, it the defendant had sufficient 
goods to answer the debt or damages. 

2. * But where a subject brought an action against an¬ 
other subject, either for a debt or damages, his execution 
was only against the goods and chattels of the defendant, 
either hy fieri facias or by levari facias, he could not have 



MO 


S Cro. 460. 
1 Kol. 879, 

197. 


Com. Execution, 

•. k 


1 Roll. 898. 
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(a) But not 
cognizance ii 


1 Vent. 274. 
Het 13. 
Cuth.33. 

8 Lev. 103,187. 


PaOHlBlTlOK. 

execution egainst his/anr/s, till the statute of Westm. 2,, by 
which cum dcbitum recuperatum esl an elegit is given, and 
that was only for a moiety; and by the statutes 13 Ed* 1. 
de mercaloribus, by the 27 Ed. 3. and by the 23 //. 8. an 
extent was given, but no capias lay (^11 the statute of Marl-' 
bridge^ cop, 23. and Westm. 2. cap. 11. and 25 Ed. 3. cap. 
17., by which process of capias is given in 'aocompt and al> 
so in debt., whereas before those statutes the process was 
summons, ailachmpU, and distress infinite. 

3. The process of capias on a judgment in debt is not 
given by the express words of any statute, but arises by 
consequence of law (i. e.) the statute giving a ca.pias in 
mesnoprocess, a capias in consequence lies on the judgment, 
because it is a rule of the common law, that wherever a 
capias lies in (iVocess before judgment, it will lie in execu* 
tion upon the judgment itself. 

4. But if there is a judgment in C. B. against the bail, 
upon a scire facias brought against them, no capias lies on 
such judgment; otherwise if the judgment was given 
against them in ^ebt, for then it is within the statute. 

5. But where judgment is given, ns in a scire facias up¬ 
on a recognizance against the bail in B. R., a capias will 
lie, for so has been the course of that court (a). 

6 . There was a judgment on a scire facias against the 
bail, and a writ of error brought in the Exchequer Chamber, 
pursuant to the statute 3 Jac.; adjudged^ that in this case 
no aipias lies against them, for this matter is not to be gui¬ 
ded by the custom of the King’s Bench, but by the com¬ 
mon law, and the bail bound their goods and lands by the re¬ 
cognizance, and not their persons. 

in scire facias on a re- inferior court, whether held by charter 
a Chancery, or in any or prescription. 1 Ao/h 35,45,50,897.' 


PROHIBITION. 


1. PROHIBITIONS are granted either pro defectuju- 
risdictionis, or pro defectu triationis; as where a man libels in 
the spiritual court for 208. due to him by custom, for burying 
in the church; the defendant pleaded there was no such 
custom; in this case a prohibition lies pro defetM triationis, 
for the spiritual courts cannot try a custom. 


Prohibition. 


aor 

3. A prohibition was granted to Wood-street Compter (or * iso. 
refusing to admit a plea tothe jurisdichOTt, which was ten- RS!*iro^ 
dercd on oath, and before imparlance (a). 2 Roll. 49t. 

3. .In a prohibition, and upon^a motion for consultation, 
it was insisted, that it ought not to be granted without 
pleading or demurring to the prohibition, for if erroneously 
grunted, the p/irty could have no remedy, either by writ 

of error or otherwise; but it was answered, that anciently i salk. tse. 
in B, /?. there were no declarations or demurrers upon 2 
prohibitions, and therefore consultations were granted ia,ao’&‘ 28 , 
upon motions. 29. 

4. li>a pnhibition to the spiritual court, upon a sug- * Rep. 332. 
gcstion,*that llujy intended to try the boundaries of aparishj Lettei^patente 
the plaintiff declared and entitled himself by letters patents «n?y B»'e“ 
granted to such a corporation, who made* a lease to him, 

^c.f the defendant demurred to the declaration, for not 3 Cni. its, 288. 
shewing the letters patents and the lease, by ’Aproferl hie SW‘S9,9o, lOO. 
in cur'*, Sedper Curiam^ No consultation shall be granted 
for want of pleading them, for they may be given in 
evidence, 

5. Where it appears upon the face? of the libel, that i Mod. 273. 
the matter is not w’ithin the jurisdiction of the court, nor 

proper for their sentence, a prohibition will be granted at ^anicdtltuf 
any time (6), but if the plea of the defendant be matter of 
spiritual jurisdiction, and it is refused or over-ruled, no 
prohibition lies^Jc), for in such case the party must appeal; [ 288 J 
otherwise, if it is a matter of temporal cognizance, as a 
modus j or an agreement, fyc, 

(a) Sedente euriOt 6 Mod. 146. IT.R. 552. 

(ft) 2 Inst. 602, 619. 2 Roll. S18. (c) 2 Roll. 319. I Roll 319. 

Salk, 548. 2 Burr. 813. Cowp. 424. 


6 . FREEMAN u SHOTTER. 

RULED, That where a thing incident in the spiritual How the sphi- 
court is of a temporal nature^ they mu»t try it in the same court» to 
jnMnerin that court, as it would have been tried at law, tmJo«rLu!te 
otherwise a procxdendo \prohibUion\ will be granted; but if 
the* matter incident is of a spiritual nature, or of spiritual 
cognizance, they may tiy it according to their own law; 
as for instance, if they require teo witnesses to the proof of 
a revocation of a will, a prohibition will not be granted, be¬ 
cause such prtMf is required at [lAefr] law (d); but if they 
require two witnesses to prove a release, a prohibition will 
be granted (e). 

{d) Xkaih.l4SL 2 Adi. 414. 1 158. 3 .Mod. 286. {e)Carth.U3. 
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7. ANONYMOUS. 


[Hill. 9 Will. 3.] 


Where an in> 
ferior couit lialli 
no original juris- 
dielKHi, iinilii- 
bitinn will not 
lie after ten- 
tenet:. 1 Ventr. 
88,181. 2 Mod. 
S73. 1 Mod. 63, 
81. 1 Salk. 201. 


PER Holt, Ch. Just. Where an action is commenced 
in an inferior court of law, which hath no jurisdiction of the 
cause, in such case a prohibition will not lie after *sen- 
tence; but it is otherwise, if their suit is commenced in the 
Admiralty, or in the spiritual court, for their law is dilTerent 
from ours. 

*Sid. 166. contra. 


8 . ANONYMOUS. 

[Hill. 13 Will. 3.] 

PiTihibition to LIBEL in the spiritual court by the husband and wife, 
wurt’for’wonVi. calling the husband cuckold: Ruled per Holt, Ch. Just., 
Vide Lut. 1038. that a prohibition shall go,because they cannot sue in 
1 court lor that'word. 

3Stak.69i 2 Lev. 66. 


9. BROWN r. TANNER. 

[Pasch. £ Annee.^ 

LIBEL in the spiritual court, for brawling in the church¬ 
yard, and for telling the parson, thou art a pitiful drunken 
parson, and a drunken pu]^; and Salkeld moved for a pro¬ 
hibition upon the authority of the case between tStor and 
Bucknetl, where for the like words a prohibition was grant¬ 
ed, and so in IHaine^s case; and the reason was, because. 
drurdeenness is a temporal offence; it is true, the cases befoie 
mentioned were of drunkenness in lay-men, but if it is an 
offence in a lay-man, a fortiori it should be so in a clergyman; 
it is a^crime which doth not take its nature from the per- 
spn who commits it„.but from the law which is offended; 
ii^inPS Apo- II it is true, the canonists make every thing which is a sin, 
and forbidden b/ the Ten Commandments, to be a spiritual 
offence, as t<esaJules, murder, perjury, Sfc* But by the com¬ 
mon law, whatever is taken notice of and punishable by the 
temporal laws, is a temporal offence; and what is not punish¬ 
able by the temporal law, but by the spiritual law, in such 
case, that law is a kind of supplanting the temporal law, 
and the offences so punishable are spiritual offences, as for¬ 
nication, adultery, i/c. 

Now as for drunkenness it was always accounted a tem¬ 
poral offence^ for it wu iudictable at comiooa laif ; aod 


Prahibiticm for 
vailing the par- 
ion drunkard. 

tCro. Uar. 207. 
March 6. S. P. 

|2R«dl. 296. 
Jon. 441,305. 
Godb. 417. 

Lut. 1054. 


[S89] 
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alehouse! were formerly appointed in the leet^ and before 

the *2^6/ Efiz. there was scarce such a crime in England: ^amdenBl«. 

It is true, a parson may be deprived for drunkenness^ and so 

he may for t buggery, but yet he is not pifiiishable for that t Hob. I3i,290. 

oiience in the spiritual court, because it is a temporal 

otfence; afterwards a prohibition was granted as to the 

words, but not hs to the brawling in the church-yard. Rep. 

Fuller’s cue. 


10. anonymous! 

PER Oh. Jast. In the cases of prohibitions where they Themeient 
were granted upon a metion, the ancient course w'as, that 
the party prohibited sued out a scire facias, qnnre. consuha^ proinbition. 
tio non debet concedi post prohibitionem, in whif;h writ the 
suggestion wras recited, and also a prohibition granted ^ 
thereon, ad damnum of the party. 

Afterwards this practice was altered, and the course 
came to be thu.s, (viz.) upon granting a prohibition to the 
plaintiff! ihe Court l)ound him in a rcco^izaiice to prose¬ 
cute an mltachnvcni. nf contempt against the defendant, for 
suing in the spiritual court after a proliibition granted, 
and then to declare*upon the prohibition: so th.at he who 
was the defendant in that court, is now become actor or 
plaintiff in the court above. 


n. THE QUEEN v. RIDE. 

. [Mich. 5 Annce, B. R.] 

A POPISH recusant convict made his wife executrix, Anteiss. 
the spiritual court admitted her to proceed in proving the 
will, but a prohibition was granted, for she is disabled by 
thtf general clause of the J statute of Eliz., [3 Joe. 1. e. 5. r. * ^*P- P*r-2*. 
22.] and not enabled by the proviso. 


PROPERTY. . [Sflo] 

See Trespass. Replevin, 4. 

1. SUTTON u. MOODY. 

[1 Ld. Raym. 250. S. C. Comyna 34. S. C.] 

IN this case it was held per Holt, Ch. Just. That if the 
[ilaintifl^declared in trespass for breaking his close and kil- ssaik. 656 * 8 . 0 . 
ling txnlum cuniculos, [in the said c/ose,] it is good without say- l Cro. ssa, 645.' 
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Mardi48,49. 

Of the dlTerent 
•ortB of proper^. 


•fRcp. 17. b. 
fi Mod. 183. 


Cumber 464. 
458. AntelW. 


Mareh 48. 
SSalk. 556. 


Where the con* 
signment of 

to another 
vests a property. 


[ 291 ] 


sun-en. 

Tresnua for ta* 
king nth, and did 
net lay sooa, not 
good. Ante S90. 
* Indietmeat 14. 
3 Mod. 97. Pbs- 
tea4. Cunib.ll, 
458,465. 


ing suosf for he has a property in them in respect of his 
close where they were killed; and of things of this nature 
there are three kinds of property, {viz.) absolute^ qualified^ 
and possessory, (!•) A map hath an absolute property in feris 
natura sua mansuetis. (2.) He hath a qualified property in 
feris mansuetis ; and (3.) He hath a possessory property in 
feris: Now whoever hath a possessory property^ which is also 
a property rcUione privilegii, there he may declare for the 
thing killed or taken, without saying that it was * suum; 
for he had a property by reason of his close in which it 
was, and may recover damages, which he cannot do unless 
the thing was suum. He farther held, that' if a man finds 
a hare in his own land, and in hunting kills it on the land of 
another, it is the property of the hunter, and not of the 
person on whose ground it was killed; so if he starts a hare 
not on his own but on another man’s land, and hunts it into 
the land of a third person, and there kills it, the property 
is still in the hunter; but if he starts a hare in a forest, 
and hunts and kills it in another man’s laud, the property 
is in the owner o( the forest. 


2 . EVANS V. MART2LL. 

[Mich. 9 Will. S. B. R. 1 Ld. Raym.2ri. S. C. 12 Mod. 156.] 

ONE Harvey loaded goods on board a ship, and cotv- 
signed them to Evans; but by the invoice the goods ap* 
peared to be the property of Harvey^ and now in an action 
brought by Evans against the defendant Martell for these 
goods, it was adjudged, that the invoice signifies little in 
this case, but that it was the consignment of the goods, 
which gave the property, and vested it in Evans, and 
therefore he might maintain this action; but if they had 
been consigned to him upon the account of Harvey, that 
would have altered the case, for then he would have been 
only factor to Harvey, and he must have brought the action, 
because the property was theL in him. 


3. GIBBS ®. WOOLLISCOTT. 

[Trin. 7 Will. 3. B. R. Rot 301.] 

TRESPASS, ^c, for that the defendant in smerali pis- 
caria, Sf in libera piscaria sua apod D, piscctvit, and did take 
and carry away * 500 salmons; upon not guilty pleaded, 
the defendant was found guilty us to the fishing in the 
fhe fisheiy of the plaintiff; and as to the several fishery^ 
the jury found that the locus in qm^ Sfc, was parcel of ms 
manor. 



Purchase. 




Et per Holtf Ch. Just. A man may have a free fishery 
Tn his own sot7, as for instance, he may have a river in his 
manor, and another may have a right of fishing there with 
him: But because the plaintiff ii^his declaration had not 
alleged, that the defendant took salmoncs sms (a), nor 
ibidem cepit^ therefore the defendant had judgment. 

(a) Vide 3 Lev. 23r. Jon. 440. Cro. Car. 555. Com. PleadeTt 3. Jit. 9. 


4. THE QUEEN v. STEER. 

THE defendant was indicted, for that at such a time 6 Mod. 189. 
and place, he illidte fishfid with nets in the pond of T. S., 
and 80 many carps, de bonis ^ ailatlis of the said T. S, 
did take and carry away; it was objected against this in* 
dictment that fish tn a pond could not be called bona ^ 
calalla of any particular person: Sed per Curiam^ in a 
* close pond the fish may be called * pieces suos, because *3]Vfod. sr. 
they cannot swim away, and therefore the owner of such 
pond hath a property in them ratione loqfj but yet they 4i 
cannot pfoperly be called bona Sf catalla^ unless they are ?^**,?*^ W 
in trunks, and for that reason this indictment was held ill, .n4* ° 
but the Court woufd not quash it upon a motion, but 
ordered the defendant either to plead to it or to demur* 


5. MALLOCK V. EASTLEY. 

TRESPASS for taking two does ipsius querentis in a 3 Lev. wr. 
close calleddhe Park {b)i the defendant demurred generally, 
for that the plaintiff set forth in his declaration, that they sm* querentia.'^ 
were his does, when by law no man can have a property in 
d^er, unless they are tame or reclaimed, though they are r Ca 17.’ 
in vmpark; but in the principal case it did not appear, that * 
they were in a park, but in a close called the park; and [ S92 J 
for this reason the defendant had judgment. 

(b) It does not appear that the park was the plaintiff’s close. 


PURCHASE. 


1.,. THE word heirs or issue, when used to denote a single viUiere Oisword 
person,OTeo9Btoheon\ydesignatiopersoneB,Sire wordsofpur* heiniaanune 
chase only, but when coHedive, they are words of limitation, * 

linutatioo. Vide Feame^ CoDtiDgent Remaindm 
$Al.KELD, Voii. 111. 37 



Where tlie word 
lieira is ilesigiia- 
tio persotiK. 


Where a rr- 
inaiitdcr to a 
man and his 
heirs is conveyed 
by way oTuse. 


1 Mod. 159. 

1 Vent. 378. 
Itemainder to 
heirs males of his 
body is an rstate 
tail executed. 

Whore the heir 
is in by purchase. 
Vide 1 Salk.‘i4t. 

1 Mod. 226. 
Where an estate 
is vested hy way 
of purchase, it 
sliall afterwards 
go in a course 
of descent 
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Co. lat 27. a. 


lliis is a pos* 
sessory action, 
and how to de* 
elarc in it. 

Vjbi. 17,67. 


(^UARE ImPEPIT. 

2 . W' hciiever those words heirs or issue, have words of 
limilaliofi annexed lo them, they are used only as designalio 
persotue^ as where a devise is to W. R. for life, remainder 
to his heirs, and to the Jjeirs females of their bodies. 

3. If a man make a lease for life, remainder to his 
heirs, or remainder to himself and his heirs, or to himself 
and the heirs of his body, the remainder is void, and his 
estate is not altered; but it is otherwise if he convey it by 
way of use with such limitations, 

4. And if he make a feolfnient to the use of himself for 
life, remainder to the heirs males of his body^ this is an 
entail executed in him, and so it is, it he comenavied to stand 
seised in the same manner. • 

5. Where the father devi.ses to his eldest son on enndi- 
tion^ in such l*isc the son shall be in by purchase, and not 
by descent. 

G. The case was, the father having two sons, in con¬ 
sideration of the marriage of his eldest son, covenanted to 
stand seised to the use of his said eldest son, and the heirs 
mOiles of his body^ [remainder to the heirs males of the cove- 
nardor^ remainder to the right heirs of the father; the 
eldest son married, and had issue Edzoard and four 
daughters, then the eldest son died, and afterwards Edzoard 
the grandson died without issue; and the question was, 
who had the best title, either the second son or the 
daughters of his elder brother; and Adjudged, that the 
limitation to the eldest son, and to the heirs males of his 
body, is good; and that the estate vested in him by way 
of purchase, though at common law a man could not make 
his own right heir take by purchase, withoujt departing 
with the whole fee-simple, but now hy way of use he may; 
and in this case, after the death of the grandfather, both 
the cstatcs-tail were vested in Edzoard the grandson, 
(viz.) As heir-male of the body of his grandfather, and 
father; and if so, then this being a remainder vested in 
him as a purchaser, the estate shall go on in a course of 
descent (a), and his sisters shdll have it. 

(a) Viz, to the lieiis males of the body of the father. 1 Mod. 3S7. 


QUARE IMPEDIT. 


1. THIS is a possessory action, and therefore not 
to be maintained without a possession, for which rea* 
son the plaintiif must always declare upon a ptsetUaiion 
made by himself or his ancestoff or one whose estate he 
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Quarb Impedit. 

hath, or hy the grantee of the next avoidance, or by his 
lessee for life, or for years. 

2 . In a.quure impedil against the bishop^ and against A» 
and B.- the patron and clerk, in which the plaintiff decla¬ 
red, lliat IV. R, was seised of a manor to wliich the ae/voar- 
son was appendaxil^ and presented <S., and that by escheat the 
said manor and advowson came to the king, and that he 
grunted them to the plaintiff; and thcat S. the incumbent 
being dead, it belonged to him (the plaintiff) to present; 
the bishop confesses all the declaration, only says, that (he 
king was seised and presented B. and traversed^ that he grant' 
ed the m({hor (Aul advowson to the plaintiff; B. the incumbent 
pleads, that he is peisorih impersonata ex prescntalione domU 
ni regis^ and makes title in the king; the plaintiff replies 
that B. was not presented by the king, S^c., upon which 
B. demurs; and per Curiam^ the bishop's plea is not good 
(rt), for he can never counterplead the title of the plaintiff 
without making a title in himself, either as patron or by lapse^ 
for otherwise he hath no interest, but only institution; and 
the plea of the incumbent is likewise ill, 6>rby the common 
law he Could not maintain the title of his patron; and if 
the patron was not made dcfendaiit with him, then he (the 
incumbent) might pfead it in abatement; if he was made 
defendant, then he was to plead his own title, which was 
sometimes founds to be inconvenient, because he would 
plead by covin; therefore by the statute 25 Ed. 3. the in¬ 
cumbent is allowed to plead the title of his patron; but in 
the principal case, if he was presented by A. he cannot 
quit the title of that patron, and plead a presentation and 
title by another person. 

3. The very judgment in a quare impedit is an amotion of 
the incumbent, though he continue still the possession de 
fucto^ and if the plaintiff be instituted upon a writ to the 
bisliop, the defendant cannot appeal; if he doth, a prohibi¬ 
tion lies, because in this case the bishop acts as the king's 
minister and not as a judg^. 

(a) The decision upon this point was the other way. 


Elvis V. The 
Ai-chb.of York 
and others, Hob. 
315. Jones 5. 
Where theordU 
naiy (iannot 
counterulcad the 
plaiiitin’a title, 
wiiliout making 
a title in himseit. 


For he can only 
plead, 'I'hat he 
claims iiodting 
but institution 
and induction. 
Jon. 6. 
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Compl. Incttmb. 
512,513. 


1 Roll. Rep. G2. 
3 Leon. 1^. 
Sav. 89. IIul. 24. 


QUOD CUM. See Forgery, 1. 
Indictment, 6. 


RECORD. See Statute, 5. 


Where nal tiel 
record isi plead. 
cd,the party Mn- 
not dcnior to it. 
2 Wilson 113. 
Vide 1 l.d. 
Raym. 34r. 
Salh. 5C6. 

1 T. R. 149. 

Str. 823. 

Carth. Sir. 
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1 . CROCKMERE v, WICKINS. 
tHill. 8 Will. 3. B. R.] 

AN action was brought in B, R,j the defendant pleaded 
another action depending between them in sdif%e court, 
and for the same cause; the plaidtiif replied, nul lid re¬ 
cord ^ fyc. Adjudged, that in this case the defendant ma^ 
pray oyer of the record, and the court may order that it may 
be inspected, and upon such oyer craved, an entry shall be 
made for the court to examine the record, and judgment 
shall be given upon failure of the record; the defend* 
ant (a) may likewise plead nul lid record, and then also 
the entry and proceedings shall be as before mentioned; 
but he cannot rejoin properly quod habetur uliquAd tale re- 
cordumj neither can he demur, for the record is perfect, 
and the pleading is at an end; and therefore a demurrer 
in this case was upon a motion ruled to be irregular, and 
set aside. 

3. But if the action had been pleaded as depending m 
another court, pro eadem causa, and the plainlifif replied nul 
tiel record, the defendant must have rejoined quod habetur 
aliquod tale recordum, 

(a) This must mean the plaintiff, if it has any relation to the former part of 
the sentence. 


Where habetar 
•liquod tale n> 
eoraumiaaguod 
plea. 

Postca 3. S. H. 
Dyer 180. a. 228. 


Of pleading nul 
tiel record. 

9 Salk. 566. 
Lut. 1514. 


3. HAMBLETON n. LANCASHIRE. 

[Trio. & Annm, B. R.] 

A SCIRE facias’^was brought against the bail in JB. R. 
upon a recognezance in that court; the defendant pleaded 
in abatendent another scire facias depending in the same 
court, and upon the same judgment: The plaintiff replied, 
nul tiel record, Sf hoc paratus est verifeare prout curia con- 
sideravil, upon which there was this entry, et quia curia 
domituB regime nunc hie coram ipsa dominareginaadvisarevult 
super inspectionem Sf examituUionem recordi per pradiefi the 
parties allegai* priusquam judicium suum inde reddant, dies 
inde datus est partibus preedief coram ipsa domina regina, 4^. 
Usque ad, ^c. dejudido inde deSf super pramissis reddendo, 
^c* upon which there being a defasAU ai the day, judgment 



Recobd. 


was given against the defendant: And now Mr. Broderick 
moved, that this was irregular, and that the plaintiff ought 
to have staid for a rejoinder; and he argued, that this was 
contrary to all the ^precedents, and he cited all those in 
the margin. But on the other side Montague argued, that 
the judgment Y^as well given; and to prove it he cited 
Dyer 238. and \ Buck's case in B, R. which he said was a 
case in point. 

Per HoU^ Ch. Just. Where the record«pleaded is in the 
same court in which the action is brought, there nul tiel 
record is not so proper as to crave oyer of the record (a), and 
that not ^ da/ to come, but instanter; but if the plaintiff 
replies nul tiel record^ it*is a traverse of the defendant’s 
plea, and such an entry (as in this case) is the proper 
course, and more to the defendant’s advantage than crav> 
ing oyer, because he has a day given him to bring in the 
record, and there can be no trial in this case, as where the 
record is in another court, and for that reason it is impro¬ 
per to rejoin :j: quod habetur aliquod talerecordum, as it ought 
where the record is in another court; f<»r in such case B, 
R, awards a certiorari to that court, and the issue is tried 
by their certificate, but we cannot award a certiorari to 
ourselves; for it would be absurd to certify ourselves. 
Powell^ Just., at first was of a contrary opinion, that this 
judgment was ppt well given, because the plaintiff had 
averred his replication, which averment ought to have been 
answered by the defendant, for otherwise the record is not 
closed and perfected; but it being moved again upon ano¬ 
ther day, he came over to the opinion of the Chief Justice. 

4. Adjudged, that where a pleader mis-recites a pri¬ 
vate act of parliament, the adverse party cannot demur, 
but must plead nui tiel recordf for upon a demurrer it must 
be taken to be as pleaded. 

6. In an action of debt brought upon a judgment in an 
inferior court, if the defendant pleads nul tiel record, they 
shall certify only tenorem r^ordi; and the Lord Chief Jus¬ 
tice Hale said, that he had seen certiorarfs which only cer¬ 
tify tenorem recordi. • 


•Coke Entr. 
160. Ratt. 334^ 
335. 

Robinaon S14. 
Hern. 338. 
Vidian 48. 
Thomp*. S80. 
fMich. 8. 

Will, a 
Rot. 455. 


Antca X 
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Sid. 1S6. 

Where a record 
is luis'recited, 
die other side 
must not demur. 

1 Vent. 212. 
Inferior courts 
certify tenorem 
recordi. 

1 Rol. 753. 


(a) Mr. Bavley, in a note to the 
casenf TVieobtud v. Long, 1 Ld. Rajm. 
347,, 4th edition, observes, on a simi¬ 
lar doctrine, that if,*by "praying 
oyer,” is meant, " demanding a note 
of the roll on which the other action 


is entered,” the case maybe law; oth¬ 
erwise it cannot, because the party is 
not entitled to oyer of a recoru. ride 
Ford V. Bamham, Barnes, 4to edi¬ 
tion, 340. Doug, 215,459. 1 Term 
Rep. 159. 
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RECOVERY COMMON. 


S Lev. 58. 

Rnmi. 425. 

1 Vent. 214, 

22r.. Whcit! a 
dvviDt! b> il. ami 
the issue of Ilia 
body ninkcann 
estatL-Uiil, aiiil 
whuru such an 
esUile is lirm'd 
by coiniuoii iv- 
rovci-y. 
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Vide 1 P. Wms. 
777. 1 Inst .237. 
Cruise on Fines, 
lOH. acc. Re* 
emerb;* 133. 




1. KING V. MELLING. 

THIS case reported in several books, (viz*) The 
father devised his lands to his son B. for life., and after his 
decease, to the issue of his hody^ Sfc, and for want of such is- 
sue remainder over. B, snared a commofi reSavery, and 
the question was, what estate fi.*had. Two judges held, 
that he had oidy an estate for life, because such an estate 
was expressly devised to him. But Hale, Ch. Just., held, 
that he had an estate-tail by implication, and by consequence 
the recovery well sufTered, for the words issue of his body 
is nomen coUeclivum, and the words which follow, (riz:.) for 
want of such issue, make an estate-tail by implication; but 
judgment beiiigt given according to the opinion of those 
two judges, it was afterwards reversed in the tlxchcquer- 
Chamber, according to the opinion of the Chief Justice; 
and there it was held, that where an estate tail is barred 
by a recovery, all things depending upon it, as remainders, 
and all things derived out of it, such as (ents, ^c. arc bar¬ 
red as well the estate itself, but nothing which is collateral* 

Therefore a recovery will not bar the right of a mor/- 
gage, unless he is vouched, so likewise of an executory de¬ 
vise; but it will bar a conlingetit remainder. 

2. So where tenant for life, with a power to make a 

jointure on his wife, snfTers a common recovery, his power 
is extinguished; but it is otherwise where a power is col¬ 
lateral ; as for instance, where an executor has power to 
sell. * 

3. One seised in fee of lands, granted a rent de novo 
to A* in tail, remainder to B* ip fee; A* suffered a common 
recovery;* adjudged, that the estate-tail was barred, and 
thatihe recoverorhada fee-simple, which shall not deter¬ 
mine, though A* die without issue. 

4. But if the tetienant grants a rent de novo to A* in tail, 
who suffers a common recovery, in this case likewise the 
recoveror hath a fee-simple, but it is determinable upon 
the death of A* without issue; for the rent was not perpet¬ 
ual in its nature, and in such case the grantee shall not 
prejudice the tertenant. 


RECUSANT. See Prohibition 
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RELEASE. 


1. LACY ®. KINNASTON. 

[Trin. 13 Will. 3. B. R. 1 Lil. Rayni. 688. S. C.] 

THIS case is reported in * 2 Salk, by the name of 
Clay Ion v/Kinnaslon; and in the * same book by the name 
of lAicy V. Jiintmstone, bift 1 do not find it stated any where, 
but only that it was held per Holt, Ch. Just., That a perpe¬ 
tual covenant^ as he calls it, (r*r.) never to take any advan* 
tage of a deed or covenant, is a release or defeasance of 
that deed or covenant; as for instance, where W, R. cn* 
tci*3 into an obligation to H. iS., who covenants never to 
lake any advantage or to sue fV. R. upon that bond; if 
afterwards an action of debt should bc.brought upon it, 
in such case fV. R., tlu; obligor, may plead this covenant 
in bar to the action, and this to avoid circuity of action, 
for the obligee by this covenant hath deprived himself of 
all the remedy he can have upon this bond; but if W. R. 
and R. W. are jointly and severally bound in a bond to H, S., 
who cateyiants never to sue W, R. upon that 6ond, this is no 
release or defeasance ol the bond, neither can it be plead¬ 
ed in bar if an action should be brought on it, because it 
doth not discharge the right, but only the remedy against 
W, R,^ for* he still hath a right of action against R. W,^ 
the other obligor; therefore, if he (the obligee) should 
bring an action of debt upon this bond against W, R,, he 
i% put to his action of covenant against the obligee, which 
would not lie if this covenant was a release, because a re¬ 
lease to one obligee is a release to both. And per Holt, 
Chief Justice, A release of all his right in such lands will 
not discharge a judgmenf not executed, because such 
judgment doth not give or vest any right, but only makes 
it obnoxious, and liable to execution. 

*2. An acquittance in law ought to be a dqed sealed, 
but the common practice is otherwise; an acquittance for 
rent due at Michaelmas last, is a good discharge of all for¬ 
mer arrears; but itis*otherwise in an avowiy. 


* 2 Salk. S75.I 
S. C A release 
of all his right 
will not release ■ 
judgment not 
executed. 


t Lev. 4:^. 
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«2Ut.5S. 

HarriKm t. Bel- 
Hayin. 413. 
1 Vent. 3^. 
Jonea 136. 
Fearne’a (i. R. 
497. (259.) 

Fbll. 582. 


1 Show. 92. ace. 
ud that the firat 
judgment vaa 
rereraed. 

Purefoy v. Ro- 

S ra, S Saand. 

5. 

2 Le?. 39- 
4 Mod. 384. 
Fearne 466. 
(242.) 


And fine, 2 Lev. 
39. 


REMAINDER. 


1. A CO^fTIJ\PGEJ\rr remainder caninot depend upon 
an estate for years, because it would make an abeyance of 
the freehold, which the law will never endure. 

2. Neither can it depend upon an estotd in fee, because 
after such a disposal the owner hath no estate left to him. 

3. But it may depend upon an estate far life, or upon 
an estcUe-tail, because those are but particular estates, and 
a * bare right'of entry will preserve it. 

4. The case was, T, P, and W. H, vraxa jointevumls for 
life, remainder to the first son of T. P,, life,; remainder to 
the right heirs of T, P,; afterwards the other jointenant 
for life released to T, P,; the question was, Whether the 
contingent remainder to the first son of T, P, was destroyed 
by the descent ot the inheritance to him as heir^at law to 
T, P,, and adjudged that it was; because, by the release 
of the jointenant for life to the^other, {viz,) to T, P,, the 
fee was executed in T, P, the releasee; and there was no 
particular estate left in that jointenant to support this re* 
mainder. 

5. The husband being seised in fee, devised to his 
wife for life, remainder to her first son, remainder to his 
own right heirs; the husband died and the widow married 
again; and she andlicr husband, before a son was born, 
levied a fine to rae Weston in fee; the heir at law of the 
testator, having before that time, by bargain and sale, and 
fine, conveyed the land to the said husband and wife: 
Adjudged, that the contingent remainder to the son was de¬ 
stroyed, because the reversion in fee being immediately, 
upon the death of the testator, in his heir at law; and that 
reversion being conveyed by Ltim to the wife by bargain 
and sale, and fine, and she having the particular estate for 
life, that estate for life was merged in the conveyance of 
the inheritance to her and her husband; and by conse¬ 
quence, when the remainder came in being, there was 
nothing to support it; for it shall not be preserved by the 
possibility which the wife had to waive the estate con¬ 
veyed to her by the bargain and sale, Urc, after the dea(h 
of her husband. 
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6. THOMPSON ®. LEECH. 

[1 Ld. Rajm. 313. S. C. Cases in Pari. 150. S. C.^ 

THIS case is reported aftcrwcA'ds, and in several books, 
guod vide in the margin: But per HoU, Ch. Just. Where 
Oiere is a tenant for life, with a contingent remainder, and 
he (the tenant for life) makes a feoffment in fee upon con> 
ditioD, and the contingency happens before the condition 
is broken, in such case the contingency is for ever de¬ 
stroyed, because there must be a parlicuiar estate in being, 
or a present right of entry when the contingency happens. 

7. But if the tenan^ for life enters for breach of the 
condition before the contingency happens, then the con¬ 
tingency is revived and may vest. 

8. Where there is tenant for life with a contingent 

remainder to W. R., and then tenant for life is disseised, 
and after that a descent and five years is cast; now, in 
such case, the contingent remainder is gone, because there 
is nothing left to support it; for the right of entry is 
turned ii^o a right of action. * 


9. DODDINGTON ». KYME. 

£l Ld. Raym.^3. S. C. named Luddington v. Kime.^ 

ADJUDGED, That after a contingent mean remainder 
in fee is once limited, no estate after limited can be 
vested; byt when a contingent mean remainder is not in 
fee, but only for life, or in tail, an estate after limited by 
subsequent words may be vested, as in Lewis Bowleses case. 

But if lands ase devised to A, for life, and if he hath 
isiqp a son, then to that son in fee; and if he hath no son, 
then to B. and his heirs; no estate shall vest in B, ■ 


10. THOMSON r. LEfeCH. 

£HH1. 9 Will. 3. B. R. 1 Ld. Raym. 313. S. C.* Cases in 

Pari. 150. S. C.] 

SIMON Leech beiifg tenant for life, remainder in tail 
to his first son, remainder to Sir Simon in tail; surren¬ 
dered to <Sir iStmon, and afterwards had issue a son; and it 
was^fSUnd, that the ftither was non corApos ^en he made 
this surrender. 

Saluu), Vol. hi 


3 Lev 284. 

3 Moii. 296. 

2 Salk. 577,618. 
2 Vent. 


2 Salk. 577. 

32 lieu. 8. Oi43, 


1 Salk, m 
3 Lev. 431. 


Ante 128. 
1 Lev. 11. 


2 Salk. 577,616, 
676. earth. 43S. 
Cumb. 4aB, 468. 
Where the aets 
of an idiot are 
void, and vrli^ 
voidAle. 
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S <;»1k. 427, 
676,675. 
Curob. 468. 


Cu. Ful. 153, 
159. 


Carth. 4.85. 
Cumb. 469. 


1 Ch. Rsp. 112, 
153. 3Ch.l36. 
IVhen* u Iona- 
tick is to be 
made a party, 
where not. 


7 Chan. 219. 


It was insisted, that this surrender was not void, but 
only voidable; for as to himself he cannot avoid it by 
entry or by pleading, or by the writ dum mn fait compos^ 
which writ being to avoid his own alienations, supposes 
that he demisitj and so dotli the writ de idiota inquireucT; 
and the law needs not prescribe methods to avoid his acts, 
if they are void in tliemselves. 

But it was answered and resolved per Holt, Ch. Just., 
That the deed of a person non compos is void; that if bo 
grants a rent, and the grantee distrains for the arrears, he 
may bring trespass: that liis lelltr of attorney or his bond 
are void: It is true, the books say generally/thaHiis deeds 
or bonds are not void, but that fnust be underwood, as 
that the obligor cannot plead non est factum, because it 
appears to be a deed fairly executed, but it is of no force 
because of this latent defect or incapacity, which the law 
requires should be pleaded, and put in issue specially, and 
so are all his acts m pais, except his feoffments and Ihery 
and seisin, and those arc only voidable; the reason is, be¬ 
cause of the resp«>ct the law gives to a feoflincnl upon the 
account of its solemnity in the transmutation of a*freehold; 
and the writ de non compos mentis, wiiicli says demisit, that 
must be understood of a feoffment or d fnu, those being the 
ancient and the only conveyances at that lime: An infamt 
runs paralleled with an idiot in all cases but this, (viz.) 
that an idiot is not admitted to disable or stultify himself: 
And lastly, liis deeds arc void, because the law hath ap¬ 
pointed no act to be done for the avoiding them; there¬ 
fore this deed of surrender being void, the particular estate 
for life was not determined by it, and by consequence the 
contingent remainder not destroyed. 

11. The attorney-general exhibited a bill in equity 
against the defendant, to make him accompt to a lunatick, 
and to avoid a bargain made by him, and this was held 
good, though the lunatick was no party; for though it is 
generally true that he ought to be made a party, yet not in 
this case, because it would be to stultify himself. 

But where a blH is brought in nature of an information 
by the attorney-general in behalf of a lunatick, there he 
ought to be mhde a parly, if it is not directly to stuUiiy 
himself, as in the case of an infant, for he may recover 
his understanding, and then he to have his estate at 
his own disposal. 
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1. TREGARNE c. FLETCHER. 

[[Hill. 8 Will. S. B. U. 1 Ld. Raynv 154. S. C.] 

THIS case is reported in 2 Salk., but quite diflerent 
(o); ss. It^repltvin, the defendant avowed, for that a rent tfuniev. fletcher. 
was granted to him issiung out of Black-acre, inter alia, 'vvh.iuUip 
4fc.; and that the rent being in arrear he distrained in 
Black-acre/>rflBrfif/’; and upon a demurrer to this plea it Ai.tca, I'leasl. 
was adjudged ill; for per Holt, Ch. Just., he ought to have 
set forth the grant itself, that the plaintilT miglit discern 
it, and have an opportunity to reply an enliy, eviction, or 
recove/^, to avoid the defendant’s title; and the rather, 
because this was in the case of a rent-charge, for in an as¬ 
sise for such a rent ail the tcrtcnants must be named; be¬ 
sides, the rent is entire, and issues out of every parcel of 
the land charged thorewith, so that those words inter alia, 
shew an uncertainty upon the face of the plea itself. 


(a) The report ift IaI. Uaijm. agrees mrnt is incorrect, in saying that the 
with that in 2 Salk., with the addition plea was adjudged ill on demurrer, for 
of the last point here stated. From it came before the Court by writ of 
both reports, it appears, that this state- error, and was adjourned. 


2. MARCKAR b. HARRIS. 

* . ([Mich. 4 Will. 3. B. R. S. C. ante 211.3 

IN an action of debt for rent, the defendant pleaded, iWilaonSH. 
that the plaintiff nil huhui^ in tenementis, fyc.; the plaintiff 
replied, that he was possessed of a lease in the tenements it in teiicmnitis 
for forty years made to him by the Lord Woolton, who had ““Ro™* w' 
power to demise the same; and upon a demurrer to this fbrrcntSecPos- 
repBcation, it was adjudged good, without settyig out the Kepieviu i. 
title, for nil hahuil in tenementis is the issue, and the plain- Ayieu 
tiff might reply, (juod gatis hahuil in tenementis, (viz.) in fee, iwms and Lee. 
or in tail, Sfc.; and evidence might be given at ihc trial of 
any other estate; for where the issue is nil hahuit in tene- 
merUis, the particular estate alleged in the pleadings is on¬ 
ly fiirm. 

3. The lessor made a lease, (viz.) in consideration of » R«ll. Rep. so. 
the payment of the rent herein-after mentioned, he leased, ® 



Rent. 


upon an entiit: 
contract, and 
where not. 

Ante 118. 


1 Lev. 22. 


no privily of 
contract. 


4rc.; and afterwards in this lease the lessee cwemnttd with 
the lessor, his heirs and assigns, to pay 10/. yearly: Ad¬ 
judged, this was a rent, and not a sum in gross; for as a 
[803] contract is actus cotUra ,aclumf so a covenant is convemre, 
which ex vi termini ought to be on both sides; therefore the 
word covenant must relate to both. 

^'ent. 129. 4, In debt for rent the plaintiff declared on a lease at 

ofdcbTisbi^^'t dated 25th Afarc/t, rendering 10/. rent by quarterly 
upananentiiv: payments; and that he (the defendant) entered, and was 
wher^noc'*'^ posscssed till Christmas following; and for 50s. for a quar- 
Ante 118. ter’s rent, ending at Christmas, this action was brought: And 

upon a demurrer to the declaration, it was objected against 
the plaintitl^ that he had sued for a quarter’s rent due at 
Christmas, when two quarters more were due, (viz.) Mid¬ 
summer and Michaelmas rent; and so the action was brought 
for less than was due, without shewing how the rest was 
discharged: Sedper Curiam, Every quarter’s rent is a se¬ 
veral debt, for which distinct actions may be brought; and 
so not like an action of debt for part of the money upon 
an entire contracf;^ 

it Whe- defendant for twenty-one yeart, render* 

thirdebt'wiiMic ingrent; afterwards the lessor who had the fee granted 
where there is the rent to the plaintilfl but not the reversion, and the 
con^et.^ ° grantee of this rent brought an action of debt for the rent 
arrear; the defendant pleaded nil debit, upon which they 
were at issue, and the plaintiff had a verdict; the Court 
was divided, Whether an action of debt would lie? Two 
judges of opinion that it did not, because there was no privi¬ 
ty of contract between the grantee of the rent, and the les¬ 
see; two other judges of another opinion, because the rent 
was originally subject to an action of debt; and though it 
is now in another, (viz.) in the hands of the grantee, yet 
‘ the law is still the same; besides, here is a privity of con¬ 
tract between them, because the lessee having attorned to 
the grantee of the rent, this attornment is quasi a new con¬ 
tract between them. See the case of Ards v. Waikyns, 
Uemedintj ihe 6.- If tenant in fee or in tail 'die, his executor may have 
^Swthe action of debt by the statute 32 H, 8. for the rent ar- 
cusc of Howell rear, and due in the life-time of the testator; or he may 
V. Bell. distrain; h.at before this act the executor had no remedy 

at common law. 

1 Cro. 471. 7. So it was in the case of a tenant pur outer vie, for his 

locisremedy till the deafn of cestui que vie; but 
c. 14 . s. 4. * now he may distrain, or have an action of debt for the rent 

arrear. 

Ante 136- 8. *If tenant for life die, his executor might bring an 

[*804] action of debt for the rent arrear, and this was his remedy 

at common law; but a new remedy is given by this statute, 
and that is to distrain. 
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9. Bjit if a grantee of a rent for twenty years, if he so N. p. sr. 
long live, and there is rent in arrear, and then the grantee 

dies, his executor cannot distrain for the arrears within 
this statute, but must keep to his remedy *at common law. 

10. If tetuaU in fee had made a lease lor years, he or Co. lit. ISS. 
his executors niiight have an action of debt at common law 

for the rent arrear, but not if he had made a gift in tail, or 
lease for life; because, in such case, the rent is a freehold} 
and an action of debt being onl^ a personal action, lies 
only for a chattel interest; but now an executor may bring 
debt within this statute; but this must be intended where Teiv. I3$. 
the rent .iSsueff out of freehold, and not copyhold lands. 

11. Lessee for years intestate; his administrator Veiit.2S9. 
made an underlease to W. /2., and died: Adjudged, That 

his executor or administrator may have an .action of debt 
for the rent arrear upon the underlease, and not the ad¬ 
ministrator de bonis non of the lessee, though he hath the 
reversion, for he comes in by a collateral title paramount 
the lease. 


REPLEXdER. See Default, 1. [305] 


1. WITTS t». POLEHAMPTON. 

[Mich. 10 Will. 3. B. R.] 

Per Holt, Ch. Just. Where the plea of the defendant 
confesses the duty for which the plaintiff declared, but 394 ’ Bur 292. 
doth not sufficiently avoid 4t, and thereupon issue is join- Abr ise 
ed on an immaterial thing, if it is found for the plaintiff, he Coro.’ Pleader, 
shall have judgment, though the issue was immaterial} but 
where the defendant’s plea avoids the plaintiff’s duty, who Z 
replies and traverses a matter not material, and issue is teriai .and where 
taken upon such * immaterial traverse, and it is found for 
him, the statute of jeofails will not help in such case; but travem. 
there must be a repleader. f 

Nioholl’k case. 2 Cro. 5. 

3. Trmer against husband and wife, upon the convert Where the isnie 
siod made by the wife to her own use, they pleaded, quod 
ajp-fz non sunt culpabiles, upon which they were at issue, 
and tj;^ plaintiff had a verdict; but a repleader was 
awarded, because the wrong done being alleged to be 



305 


Replevin and Avowrv. 


Repleader 
allowed after a 
verdict, but ne> 
ver after a de- 
moirer. 

Latch. 14r. 
Cumb. 323> 1 

3 Lev. 440. 
Repleailcr al¬ 
lowed after a 
demurrer ar¬ 
gued. 


[306] 


6 Mod. Cases 
102 . Noreplea' 
der after a de¬ 
murrer, nor a 
writ of error. 


done by the wife, and none by the husband, the issue 
should have been qmd ipm non est culpabilis* 

3. But though n repleader hath been allowed after a ver¬ 
dict, as in the case last mentioned, it was never yet allow¬ 
ed after a demurrer; so it was reported by Mr. Latch, but 
since his time it hath never been allowed; as for instance, 

Leon. 79. 2 Lev. 142. Mod. Ca. 102. Saund.89. 2 Bui. 37. 

4. In a quantum meruit by a surgeon for curing a wound, 
the defendant plo.'ided a tender of two guineas value 45s., 
which was sufficient, and traversed, that the plaintiif de¬ 
served more; and upon a demurrer to this plea, it was ad¬ 
judged to be ill, because the traverse made itdou9te and imr 
pertinent; besides no such value could be set on guineas, 
and a rep/coder was awarded, but without a traverse, and the 
plea was to be of a tender of 45s., and issue to be taken of 
the sufficiency thereof: It is true, it hath been often denied, 
that any repleadcr should be after a demurrer, but only 
after issue joined (a); but here it was not only after a de¬ 
murrer, but after that demurrer was argued. 

5. And yet sinCe this last case it hath been ruled, that a 
• repleojder can never be awarded after a demurrer^ nor after 

a writ of error, bat only after issue joined. 

3 liCV. 410. 


(a) Vide authorities cited pi. S.— - em practice is, to give the party 
This, and a case 3 Lev. 20., appear pleading in8ufficiently,Teavc to amend, 
to be the only instances of repleiuler upon payment of costs, 
allowed after a demurrer. The mod- 


REPLEVIN AND AVOWRY. 

* 


1. CHALLONER v. CLAYTON. 

fPasch. 10 Will. 3. S. C. cited in 1 Ld. Raym. 334. S. C. 

12 Mod. 408.]* 

Id ^tevin the IN replevin, the defendant avowed for rent, setting forth, 
that he was possessed of a house for several years yet to 
Kt forth an^- come, and being so possessed, he demised it to the plaintiff 
tie, not g^. fo, year, rendering rent, d^c.; the plaintiff replied, 
eeanie, nt 2 . defendant nihil hahuU in tenementis; the^ defend¬ 

ant rejoined quod satis hahuit, dra; and upon a demurrer 
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to this rejoinder, Mr. Mortkey moved to amend it, for that 
he could‘not make good his avowry, there being * no title * Preemm 
set forth; it is true, in an action of debt for rent reserved “8K»P“^3* 
upon a.lease, the defendant may plead nihil habuit in tern- 
mentis, and the plaintiff in his replication may shew title, 
because qttod cum dimisit is a sufficient allegation in a de* 
duration: but In an avowry a title should be shewn, and 
therefore it is not proper in a rejoinder (o). 

(a) It is enacted, by stat. 11. G. % which rent still remains due,” without 
ch. 19., that defendants in replevin setting out the grant, tenure, or title 
may avow generally, that “ the plain- of su^ landlord. If the defendant 
tiff held ufmer ^uch an article, at avows under this statute, nil hah. te- 
such certain rent, during the time that men. is an inadmissible plea. 2 WiU. 
the rent so distrained for incurred, 208. 


2. BAKER®. LADE. 

[Miclu 4 Wills. B.R.3 

IN replevin, the defendant avowed for a reiit-charge, 5 Mai. Where 
fictting forth, that his father was seised in fee, and in con- 
sidcration of 5 s. and natural affection dedit Sf concessit the cratU\y law?^ 
reversion to him, that this grant was without any allorn- 
ment, and that it did operate as a amenunt to stand seised, r goy *1 
and upon a^emurrer, three Judges in the t Common .|. 4 |^|g,] 

Pleas held the plea to be good by the words dedit Hr con- 2 Vent. 140, sw 
cessit, because the Court will judge what the law is upon ^ 
those words, (viz.) that it will amount to a covenant to stand 
seised; but Pollexfen, Ch. Just., held the plea to be ill, for 
that the defendant ought to have pleaded according to the 
operation of this deed by law, (viz.) that his father did cov¬ 
enant to stand seised, and not by the words dedit ^ concessit; 
aitid thereupon a writ of error was brought in B. B., and 
according to the opinion of Pollexfen, the judgment was 
reversed, (viz.) that this deed should have been pleaded 
according to the operatioi^ of law. 


3. FREEMAN V. JUGG. 

[Trin. 12 Wm. 3. B. R] 

^ IN replevin for taking a Iwne, the defendant avowed, that in avowries for 
he was possessed of the close, being the locus in f/uo, ifc., for 
a term of years yet to come, and being so possessed, the muatUiewwhere 
horse was damage-feasant there, d^c.; the plaintiff replied, A® fee », and 
that the defendant was to keep up his fences round the said laTestateb^' 
close, but that the same being down, and out of repair, the rive d. 
horse escaped into the close for want of good fences, upon 
wbichlhey were at issue, and at the trial the plaintiff was 
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nonsuit; and nonr it was moved in arrest of judgment, that 
this avowry was ill, because in all avowries fot'damage- 
feasantj the avowant must shew where the *fee is, and how 
the particular estate is ^derived, quod fait cowxssum pet 
Curiam, if there is a demurrer to such avowry; but because 
the plaintiff by his replication had waived that matter, 
and confessed and admitted a possession in the avowant, 
that is sufficient to justify a distress damage-feasatd, and 
hath cured this defect in the avowry. 

4. In replevin, Ihe general issue is non c^t, but the de* 
fendant may plead pfperty in himself, and this he may do, 
either in bar or in abatement to the action; but i£he plead 
property in a stranger, he must cpnclude tn abaUmeni (a); 
and it is to be observed, that upon the general issue, pro¬ 
perly cannot be given in evidence, therefore it must be 
pleaded there; as to the plaintiff in replevin, he must 
have a property either general or special, and his replevin 
must be either in detinuit or detinet; if in the first case, 
then the plaintiff hath his goods again, and the action is 
brought only for damages in the taking and detaining; if 
it is brought in tlie detinet, then it is where the goods are 
still detained from him. 

The declaration must be not only of a taking in a vill 
or town, but m quodam loco vocal*, ^c,, otherwise it is 
naught upon a demurrer; but such a declaration in an 
action of trespass is good. 

Replevin for taking several of his beasts in quibusdam locis, 
called and R.; upon a demurrer to this declaration, it 
was held ill, because the plaintiff ought to shew how many 
were taken in one place, and how many in another place. 

The defendant in replevin had no damages given at 
common law, but this is by the statute 7 and 21 a. 8. 

(a) It may be pleaded in bar. 1 Salk, 94. ' 


REQUEST. 


' Resolutions where a Special Request is to be made, and where 
a General Licet mpim reqmsUue, ^e. is sufficient.** 


1. IF I promise B, to deliver him two pipes of wine out 
of my cellar, to be chosen by him, in such case he 
must make the reymts but if 1 promise JB. to deliver to 


Request. 


30» 


C. two pipes of wine, to be chosen by C., I must request Alienas, iroj, 
him to choose tliem. 

2 . Where a man promiseth to pay a precedent duty, x„y 95 
there licet si^ius requisit' is suflicient, because there was a 3 i^onl 

duty without the promise, as if one buy or borrow my 3 * 4 ’ skin ^'347 

horse, and promiseth to pay so much upon request. Cro. ei 73 ! 

• r T 2 Cm. 183,523. 

Cro. Car. 95. Su'. 88. 


. 3. But if the promise is collateral^ as for instance, to rro.E».8S. Lut 
pay the debt of a stranger upm request^ there the request is 
part of the agreement, and traversable; for there was no 
duty befqfe tip: promise made, and for that reason the re¬ 
quest must be specially allfgtd^ for the bringing the action 
will not be a sufficient request; * so likewise where there *i Saund.ss, 
are mutual promises to pay each other 4 /. upon request, if 
they do not perform such an award, the request must be 
specially alleged. 

4. But as to this matter, there is some difference in [309] 
the action brought; for if I promise to redeliver upon 

request, siicli goods as were delivered to me, there if an 
action of ietinue is brought, the plaintiff liecd not allege a 
special request, because there was a precedent duty as 
aforesaid, and the nation is brought for the thing itself. 

5. But if an action on the case is brought for these goods, su. 66, 

then the request must be alleged; for it is not 

brought for the thing itself, but for damages. 

6. Where a promise is made to pay snowy to the plain¬ 
tiff upon request, there needs no special request; but if the 
promise was made to to pay D. so mucli money upon 
request, there must be a special request alleged; and so, 
if the promise was made to the plaintilf himself to do any 
collateral act upon request, as to purchase, 6ic., there must 
be a special request alleged. 


7. FITZHUGH V. BENNINGTON. 

[Mich. S Annse. 2 Ld. Raym. 1094. S. C. 6 Mod. 227, 259. S. C.]} 


DEBT upon a bond conditioned at the end of seven ^ s«ik 585 . 
years, to make the plaintiff free of the Joiners^ Company, wiktc « rc- 
^ requested thereunto; the defendant pleadf^d, that at the end 
^seven years he was not requested; and upon demurrer to it must be 
this plea, the dcfenda'bt had judgment, because the re- averred, 
quest being to do a collateral thing, and being part of the 
condition, ought to have been averred by the plaintiff^ 
which he had not done: It is true, it was objected against 
the plea, that the defendant should have pleaded gene* 
rally, that he was not requested, but he had pleaded, 
that h» was not requested at the end of seven years, ^c., it 

Salkelo, Yol. 111. 39 
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should have been before the md of seven years: But per 
Curiam^ The condition was not to make the plaintiff free 
post terminum of seven years, but ad lerminwn, and the 
end of a thing is always part of that of which it is an end; 
so that he was to be made free on the last day of the 
seven years, and to make a request some time of that day, 
so that the defendant might have a reasonable time to pro¬ 
cure it to be done. 

8 . The defendant borrowed money for the use of his 
mother, and gave'bond to pay it on demandf if his mother 
did not; and in an action of debt brought on this bond, 
the defendant, after oyer, demurred to the declaration, for 
that the plaintiff did not lay any special request, when and 
where he required the mother to pay it, and that the ge^ 
neral allegation /icet sapius requisitus will not be sufficient, 
which is very true, where there is no duty till a demand 
made; but per Curiam, Here was a duty ab initio, which 
the law makes payable on demand, and in such case it is 
not necessary to allege an express demand (a). 

9. Case, ^c,, in which the plaintiff declared, that T. S, 
owed him 30/., and that the defendant owed Ti S, 30/., 
and that in consideration the plaintiff, at the special in¬ 
stance and request of the defendant, would procure an 
order from T, S., directed to the defendant, to pay the 30/. 
to the plaintiff; he, the defendant, promised to pay it, 
that accordingly, he (the plaintiff) did procure an order, 
drc. which he shewed to the defendant, and required him 
to pay the money, which he refused; and upon a demurrer 
to this declaration it was objected, that he did not allege 
that he procured this order at the request of the defend¬ 
ant; and since the promise was not made on a considera¬ 
tion of a duty to the plaintiff himself, but in consideration 
of a collateral duty which became due upon a special 
promise, therefore a request should be alleged to pay the 
money, and both the time and place set forth specially; 
Sed per Curiam, No other request is necessary than what 
is set forth in the agrccmeni, (vi 2 .) that the plaintiff, at 
the request of the, defendant, did procure the order, and 
nb subsequent request was intended. 


(a) Tn this case the obligor was the it had been payable on demand, or 
original debtor. It seems to be other- upon default of payment by another' 
Wise if the obligor were not the ori- 6 Mod* 200. - 2 Vera, 74. 
ginal debtor, as in 6 Mod, 200.; and 
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RESCOUS. 



1 . ANONYMOUS. 


[Mich. 8 Will. 3. G.B.] 


1. PER Treby, Ch. Just, of C. Upon nn unlawful 5T.R.4S8. 
distress, dthe owner of the cattle may rescue them before 
impoundhig, but not after. 

2. Rescous was returned to be done by the bailiff: Et 2 Lev. ss, 144 . 
per Curiam^ It is good, whether he be bailiff of a franchise. Vide 2 Roll. 426. 
or the sheriff’s bailiff. 

Mawhl. 2Sbow. ISa 

*3. Case against sheriff upon an escape on mesne pro- 3 Lev. 46. 
cess; the defendant pleaded a rescous, and upon a demurrer ^ 3il ]] 
to this plea, he had judgment, though he did not set forth 
that the ^rescous was returned. 

4. Where a bailiff hath a warrant to arrest a man, and 6 Mod.Caaes,210. 
is hindered in the execution of his office, this is no rescous 
unless there was an actual arrest; but it is a misdemeanor 


and contempt of that court out of which the process issues. 

5. Case agaihst the defendant for a rescous upon mesne Wiimn v.G<Mr]r, 
process; the evidence at the trial was, that the bailiff stood ^ 

at the street-door, and sent his follower up three pair of rcaeoiu. 
stairs in a disguised habit, with the warrant, who laid 
hands oik W. R., and told him that he arrested him; 
but fV, R,, with the help of some women, got from the 
follower and ran down stairs, and the defendant hearing a 
i)pise, run up and put the said W. R, into a room, then 
looked the door, and would not suffer the bailiff to enter. 

Holt, Ch. Just, doubted whether this was lawful a arrest, 
being by the bailiff’s servant or follower, and not in the 
presence of the bailiff hinftelf; but said, that the plaintiff 
must prove his cause of action against^ IT. R., and that he 
must prove the writ and warrant, by producing sworn co> 
pics of them, and he must prove the manner of the arrest, 
that it may appear to the Court to be a lawful arrest; and 
point of damages, he must likewise prove the loss of his 
debt, (viz,) that Iv. R* became Insolvent, or could not be 
re-taken. 
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1* A RESERVATION is a kind of a return of some¬ 
thing back in retribution of what passes away; and there¬ 
fore whatever it Is, it shall be carried over to him who 
should have succeeded to the estate, or to the thing demi¬ 
sed, if no lease had been made; and therf.forQy where a 
man seised in fee makes a lease for years, reserving rent, 
this rent is descendable to the heir, as the land itself out of 
which it issuer doth descend, because it comes in lieu of 
that which should have descended. 

2. The tenant in fee-simple made a lease for years, re¬ 
serving rent (o him and to his executors; per Curiam^ the 
rent shall not go to them, because it is not a leslanuntury 
estate^ and therefore it shall determine with the life of the 
lessor. 


3. So if the lessee for 100 years^ make a lease for forty 
years, rendering rent to him and his heirs, this is void as to 
his heirs^ and shall likewise determine with the life of the 
lessor («j. 

Go. Lit 47. ». 4. So likewise, if the rent is reserved to himself, with¬ 

out any other additional words, because the rent is a new 
creature, and cannot have a longer duration than its crea¬ 
tion gave it. 

s Saund. 367, 5. But if tenant in fee make a lease for years,, reserving 

317 w^^f. assigns, this shall go to his heirs, 

lust. 186. 3 Uv. 13. 1 Vent. 148, 162, 163. 


Vide Cro. Kliz. 
817. Owen 9. 


1 Vent. 242,272. 
Garth. 162. 
a T. K. 445. 

[813] 


' 6. If it is reserved to him and his a.ssigns durante ter- 
minn, or to him durante termino, or to him and his pxc- 
cutors durante termino; in these cases those additional 
words shew that the rent should continue to be paid as long 
as the. term is in being, and in such case it shall descend 
lyith the reversion to the heir at law, and the word executor 
is void, and the reservation shall be as if it had been to him 
only during the term. 

7. Ijcssee for years surrendered to the lessor by parol (4), 
reserving a rent: Adjudged, that this was a good reserva¬ 
tion upon the contract, and that an action of debt would lie 
for the rent after the first day of payment incurred, though 
the reservation was by way of contract, and without any 
deed. 


(a) Tt shall go to his executor. 1 (b) No surrender can be without a 

Fentr, 162. note in writing. 27 Car, 2. <^^3. 
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RESTITUTION. 


1. THE KING r. HARRIS. 

[Trin. 11 Will. 3. B. R. 1 Ld. Raym. 440, 482. Comjns 61. 

12 Mod. 44S. Holt 324. 8. 

THE case was, Ham's was ousted by a,i'» iiaca amovendo, 
and Morgan put into possession; afterwards Harris got the 
justices of the peace to inquire into the force, and accord¬ 
ingly, on^#iic 20/A of October IGOd, an inquisition was ta¬ 
ken, by which it was fodnd, thiit Morgan forcibly entered 
and detained the church, and about three years and two 
months alltci' this inquisition was taken, in Dccendnr 
1G08, the justices awarded a precept to restore Harris^ 
which was executed; and thereupon Jl/or^on brought a cer- 
tiorari to remove this Inquisition into R. /?., and a writ of 
restiliUion was awarded, with this entry, ijuia constat nobis 
super separalia sucranienta, qmd restitutio svperindc was not 
made till three years after the inquisition taken, i/c.; for the 
statute intended a speedy remedy for the possession, which 
was lost, without tr3ring the right; and an execution so 
long after is not a fresh pursuit, and might be dangerous to 
purchasers; and it is in this case as in the case of a conviction 
of a forcible entry upon view, upon the statute *lbRich» 
2 ., where the commitment must be made presently. 

3. The defendant’s goods were seised, being imported 
contrary to the act of navigation; and afterwards the pro¬ 
perty was claimed by C. and others; and the question was. 
Whether the court ought to grant writs of restitution, ex 
debito justitia, upon giving security? and adjudged not, for 
it js discretionary in the court, and if granted it is ex gratia. 

3* *At common lato where goods were feloniously taken 
away, the owner had no remedy to recover them but by 
appeal; and therefore, if th^party was indicted before the 
appeal brought, and either convicted or acquitted, the ap¬ 
peal was barred, and consequently the o wner lost his goods 
for ever; for if convicted, they were forfeited to the king, 
.and if acquitted, that was a good bar to the appoal; there- 
Vore fn favour to the owner, and to give him a reasonable 
to bring his appecd, the king seldom proceeded by 
way of indictment till a full year after the offence done. 
But then there was this inconvenience, that the king’s evi¬ 
dence were either kept secret or died, and the party would 
bring an appeal; therefore by the statute 31 jH. 8 . cap, 11. 
the owner had the same advantage upon a conviction as 
he had upon the appeal, (viz.) that a writ of restitution 
should be awarded as well upon a conviction on an indict¬ 
ment, as on an appeal. 
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RETURNS OF PROCESS. 


1. BEFORE the statute of Ed, 3. the sheriff or other 
officer never put his name to the return, but now by that 
statute he must do it; and therefore, as at common law, 
the party might ^ay, that the sheriff did not make the re¬ 
turn, because his name was not indorsed, so he may still, 
though his name is indorsed, because the statute hath not 
taken away that averment, for the party m% aver, that he 
who indorsed the writ is not sheriff. 

2. At common law, if the sheriff had made a false re¬ 
turn, or no return at ail, an action on the case would lie 
against him. 

be iball be aiuereed. I’oitea 4. S. P. 

3. But if he return cepi corpus, and hath not the body 
ready at the day, he shall be amerced till he have him, or 
assign the bail-bond to the plaintiff, but no action lies 
against him in this case for a false return, because he is 

1 Vent 55,85. compcllabie to take bail. But if an action should be 
brought against him, he ought not to demur on the decla¬ 
ration, but to plead the statute by which he is compellable 
to take bail* • 

iMwl.239. 4. *Gwc against the sheriffs of London mad Middlesex, 

die return of a bill of Middlesex, which was cepi corpus 

riff nTura8«"ce’ and paratum habeo, when in truth they had not the body at 
pi corpus, uid thOvday of the return of the writ; the defendants pleaded 
bSj reldjff he the statute 23 H, 6., that they took bail for the appearance 
diaii be aiuer- of the prisoner, and so discharged him, and that at the day 
Md^ Antea 3. retum of the writ, they returned cepi corpus, drc. The 

r * Bid 1 plaintiff replied protestando, that the defendants did not 
^ take sufficient bail, dre, and then pleaded, that they' had 

not the body ready; and upon a demurrer to this replica¬ 
tion it was insisted for the plrintiff, that though an action 
for an escape would not in this case lie against the sheril!^ 
because he is enjoined by the statute to take bail, yet an 
action for this false retum will lie: But per Curiam, at com¬ 
mon law there was no other return than cepi corpus, pr nor 
est inventus! and that this statute makes no alteration p! 
the returns! and by consequence ao action lies against hiltn 
for returning cepi corpus, and the words paratum habn 
makes him liable to be amerced till he hath the body. 
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REVOCATION. 


1 . COUNTESS OF BRIDGWATER t;. DUKE OF 

BOLTON. 

[2 Ld. Raym. 968. S. C.3* 

IN this case it was held by Powis, Seijeant^ and admitted i Saik. 158. S.C. 
by Mr. Cotter •on the other side, as often adjudged in 


Chancery (a), that where*the testator is seised in fee, and lands alter he 
by his last will deviselh his lands to W, R. in jQec, and after- n 

wards he mortgages the same lands in fee to IV, IF., and then u only a revoica- 
dies before the principal and interest is paid, that this 
snortgage doth not amount to a total revocation of the will, guged. 
but only quoad so much, for which the lands were mortga¬ 
ged, and that the devisee shall have the equity of re¬ 
demption. • 

2 . * The testator made a will of lands, and afterwards fiurd. srs. 
he made another will, but it did not appear that any lauds 

were devised by this shbsequent will; and this matter being notrevnke a for- 
found in a special verdict, Ha/e, Ch. Just, held, that a 
second will substantive, and independent of tiic first, is a r ^ n 

revocation thereof, whether it is consistent or not; but if ^ •* 

it be depending on the first w^l, or relative to it, it is not 
a revocation so far as it is consistent, because it may be in 
confirmation of the first will; and this might be so in the 
principal case, for any thing appears to the contrary. 

3. A settlement was made, and therein a power was re- 

served to revoke, by indenture scaled in the presence of a revoeation, 

thrix witnesses; afterwards, the party, without taking notice when one will 

of his power, covenanted by indenture to levy a fine to ‘ 

other uses, which indenture was sealed in the presence of 

three witnesses, and afterwaij^s a fine was levied accord- 2i^v.i49. 

ingly; the question was, Whether this was a revocation of 

the first settlement? Et per Curiam, TIfe covenant alone Cii^.26. 

will, not do it, because it raises no uses, nor passes any 

^state; and the fine alone will not do it, because it is no ^d*{I[,en'’ievicd 

i\idcn£ure in the strict acceptation of the word; but both fim, it would 

toother make a good qpnveyance, and by consequence a 

good revocation. i ventr. 28o, m, see, sti. a 149 . 

4. Where a feoffment is made to uses, with a power to j 

revoke and limit new uses, there the feoffor may revoke ich. Kep^ 24 i. 
and limit lu irfinUum; but where the power is only to re- “ontra 4 ch.46. 
voke, there, when that power is executed, he cannot limit * 
new uses. 


(a) Fide 1 8aUe, 158. oe. 
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RIOT. 
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1 . ANONYMOUS. 

[Pasch. 1 Will.S. B. R.] 

1 

PER HoU^ Cb. Just. An indictment against W. JR., for 
that he cum multis atiis^ at H., 4^c., did commit a riot, is 
good. * , 

2 . Adjudged, that where rioters are convicted upon 
view of two justices, the shcriti'must be a party to the inqui¬ 
sition, upon the statute 13 ff. 4.; but if they disperse 
themselves before conviction, the sheriff need not be a 
party, for in such case the two justices may make the in¬ 
quisition without him, and this is pro domino rege; but if 
the justices neglect to make an inquisition within a month 
afier the riot, they are punishable; but the lapse of the 
month doth not determine that authority to make an in¬ 
quisition, but only subjects them to penalty for not doing 
it within that time. 

3. One Tempest and two more were convicted for a 
riot, upon view of two justices, and of the sheriff of the 
county, contra formam statuii, and they were fned hy the 
two justices; and upon a w;^ of error brought, the error 
assigned was, that the sher^ did not join with the justices 
in setting the fine, when tlie statute expressly requires, 
that he should be joined with the justice in the whole 
proceedings; and for this cause the judgment was reversed. 

4. Several were indicted fora riot; it was moved, that 

the prosecutor might name two or three, and try it agamst 
them, and that the rest might enter into a rule to plead 
not guilty, if the others were found guiYly,] and a rule 

was made accoraingly, this being to prevent the charges 
in putting them all to plead* 



818 


SCHOOL AND SCHOOLMASTER. 


1 . MATTHEWS ». BURDETT. 

[Hill. 1 AnDGe.3 t 

IN a prohibition, ^c, for teaching a school without a li~ 
sense : This c»se is reported in 2 Salk, to which may be 
added MK Cowper*s arguoieut against the prohibition, {viz.) 
That it appears by the books and authorities in the t mar¬ 
gin that the licensing schoolmasters, &;c. Ifclonged to the 
bishop; and by the stat. 2 //. 4. cap. 16. not printed, the 
bishop may punish such as teach school without license; 
that it is very necessary such a care and power should be 
lodged somewhere, and in no person litter than the bishop, 
and therefore he had, time out of miyd, exercised this 
power of licensing and punishing those who teitch 
without license, and that no other person pretended to any 
power to regulate •in this matter, excepting only the 
bishop, and this both before and since the reformation, 
that an immemorial usage did vest ci right as well in the 
spiritual as temporal courts, and that a legal foundation 
must be intended for such ^ usage, and even an act of 
parliament for that purpoM^ if nothing else would be 
sufficient. 

Dr. Lakc^ a Civilian^ e contra^ argued, that amongst the 
Romans there was a jtLs pontijficum^ but schools did not 
belong to them, for schoolmasters were put in by the 
suj^reme magistrate of the town, and he it was that paid 
thein. 

It is true, amongst the Christians, the bishops did erect 
schools, and did appoint schoolmasters, and paid them, but 
tills was when the bishop received the whole ecclesiastical 
revenue, which was then wholly subject to his appoint¬ 
ment, out of which part was appropriated for the mainte¬ 
nance of schools and of the clergy, but those were schools 
^of divinity, and so not like the principal case, and few 
:^re permitted to be schoolmasters, unless they were 
courchmen. * 

2. Libel in the spiritual court for teaching school 
without a license; and upon a motion for a prohibition it 
was^ denied, for though the act of I uniformity gives the 
penalty of 5 /. for this offi nee, yet it doth not deprive the 
ecclesiastical courts of their * jurisdiction in such cases, 
when they proceed according to the canon, and not upon 
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Salkeld, Yol* 111. 
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Scire Facias. 


* Cap. 19. this act for the penalty; and the canons made anm 21 

and in the year 1571, before his reign, are made good 
and valid by the statute 25 H. 8. so long as they arc not 
against the common law,^ or the king’s prerogative, and a 
license of a school by a bishop, is against neither. 


SCIRE FACIAS. 



1. WITHERS J. HARRIS. 

[Mich. 1 Annse. 1 Ld. Raym. 806. S. C.] 

^ 8*^1 judgment in ^'ectment, and after a year and a day 

t SiA ii 7 * 36 i. there was an Anigftj facias possessionem, without |)ringing 
JuiiKnient’in asctrc focios, and adjudged, that it t ought to be brought as 

jwimda^ayja against the tertenants as the defendant, because as to 
M-iru lacna must the possession an ejectment is a real action, it binds the 
fore^Tiab^ plain till' recovers, and makes a good title: 

facias [Hisaessio' And Holt, Ch. Just, said, that he was not satisfied with 
7 Opinion of my Lord Coke, upon the statute of Westm. 2. 

C9, Cumber. ’ lhat by the common law a sq|p facias would not lie upon 
250. 2Saik.6bo. a judgment even in personal actions, because those gene¬ 
ral words sive alia tpueamqiie irrotulata, coming after tbe 
words conventm contractu, 8fc, which are in their okrn nature 
inferior to judgments, cannot extend to judgments which 
arc superior; but the law having been taken to be other¬ 
wise, he would not argue against it. « 


2. ANONYMOUS. 

[Mich. lAnnse .3 

Judgment in AFTER judgment in lyectment, where there are more 
exw-ition defendants than one, after the death of one of 

niay itomLaby them, execution may be taken out jiy the survivors, wit*' 
the »urvivon out a scire facias, upon making a suggestion on the roll, 

It Meins you ' *8 ; but it may be a question, where 

may take rat there is but One defendant, Whether execution can be 
ejeSratUthe ®iftcr his death without a scire facias? (o) 

defendant dies within the year, though not in other personal aetioos, unless exeeutira be taken out 
in tlie lifetime of the parties. 

(a) If the words “ two plaintifll” do not mean two lessors i 


Scire Facias. 


seo 


3. SNOW r. MANUCAPTORS OF FIREBRASS. 

TMich. 1 Annse. 2 Ld. Raym. 804. S. C. 2 Salk. 4S9,602. S. C.] 

SCIRE facias against the bail; the breach assigned in SciKfaciu 
the writ was, that the principal had not rendered himself 
prisontB marescalli marescalcm domini regis^ omitting the cipai hail ii£ 
words which usually follow, (rzz.) coram ipso rege; and for 
this omission it was insisted, that the writ was not good, resealll,&c. 
for the king has another marshal^ and ^hat is the mar¬ 
shal of the household. Sed per Holt, Ch. Just. ^ Powel, 

J ust. The Eurl Marshal of England, by his office, is mar¬ 
shal of tfie King's ficnck, as it appears by the book of H, 

6 . and so it continued till the reign of King James the First, 
when the office marescalli marescalcia, was^derived out of Vulei Wils. 
it; so that the marshal of the king is the marshal of the 
King's Bench, and no other person can be understood by 
it; the other is marcscalltts hospotii, and never mentioned 
without that addition. 


4. .MANNING T. BOIS. 

[Hill. 2 & 3 Will. & Mar. Rot 645. C. B.] 

AFTER a wri^ of error brought on a judgment in C. B. scire facias te- 
there was a sci, fa, teste 28 JVovemb, returnable die venens “ «w:J» 

proxime post Octibus Samti I^llarii ubiamtfue. tunc fuerimus 
in Anglia, to shew cause execulionem non habetj to notgl^. 
which the defendant demurred, and it was held, that such **• 
writs of sci, fa. were made returnable sometimes at a day 
certain, and sometimes upon common days; but that this IW. 322. 
writ returnable on a day certain, ubitunque,^, was naught, 
f(»r it ought to be returnable on a common day, if it be co- 
rarh nobis ubicunque, Sfc, 


b. GUILLAM c. HARDISTY. 

[Pasch. 9 Will. S. B. R. 1 Ld. Raym. 216. S. C .3 

PER Holt, Ch. Just, and the court, where a SCI, fa. Scire facias ce- 
is brought in B. R, upon a judgment in an inferior court, 
i^raust appear in thee writ itself, how the judgment came tei-ior court, 
intoB. R, {viz.) whether by certiorari, or by writ of error, sjeut per in^c- 
because the execution is different; for if it came in by eSrth?’^’. 
certiorari the set, fa, must set forth the limits of the inferior 

i 'nrisdiction, and pray execution within those particular 
imits, and also that the judgment came in by certiorari (a), 

(a) U. ac. Hful, \\7. Lit, 337,360,363, Vide 1 Sid, 213. C^; Car. 2 



Scire Facias. 


mx 
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but if it came in by rcril of errors that must be shewn in the 
sci.fa. itself likewise, and pray execution generally (a): 
And whereas the sci, fa. in the principal case recited the 
judgment in the inferior court, sicut j$er inspectionem recordi 
nobis constat,, it was for that reason ill; for it ought to be 
sicut patet per recordnm, because if the defendant should 
plead nul tiel record, it must be tried by the record itself, and 
not by inspection, so this scire facias was quashed. 

(a) J?. oc. 1 8id. 21S. 1 Leo, 134. 


6 . ADAMS X’. TERTENANTS OF SAVAGE. 

[Mich. 3 Annee. 2 Ld. Raym. 854. S. C.] 


I Salk. 40 S. C. 
fi Salk. 600, 
601. 6Mck]. 
199. 2 Vein. 
104. Ow. 134. 

6 Mod 026. 
Curab. 185. 

7 .Moil. 69. 

4Vhf re a scire 
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IN this case (which sec 1 Salk, 40.) it was held by Holt, 
Ch. Just. That where a scire facias brought against ter- 
tenants is general, as usually it is in C. B, it is not proper 
for the defendant to plead in abatement, that there are 
other tertenauts not named, and so pray judgment of the 
writ,<r quod breve pradict. msselur; but to pray judgment, 
if without them, respondere debet s but where the scire foci- 
ncraT^tsuot*' particular (i. e.) naming the particular tenants, in such 

proper lor the casc the defendant may pray judgment of the writ, and 
1 '^^ing some doubt, whether the lertenants could plead 

roent 'thatthere Other tertenants in aiwlher county not named, <Src. The Cb. 
are other tericn- Just, cited * Owen’* Reports, that tenant for years might 
•Ms. 2 Lro. 506. ^ tenant to plead in bar to a scire facias in a per¬ 


sonal action, where damages are to be recovered; but not 
to a scire facias in a real action. 


Co. Ent. 624. 

Cro. Kliz. 740. 

Moor 524. 

2 Sauud. 8,23. 

Palm. 241. 2 Roll. Rep. 53. *Owcn 104. 

On^what7. At Common law a scire facias would lie upon a judg- 
^s wouhilir at **»ent in a real action, because the party could have no new 
common law, original; but it would not lie upon a judgment in a personal 
and what not. action till the statute of Westm, 2 . 

1 Salk. 93. .8. Where a judgment ha^ slept a ^ear and a day, the 

I88**Vm<xi'*85 have either a ca, sa. or f. fa., but is put to 

67 . Uid.ss!'After his uction of debt upon the judgment; or to a scire facias, 
a judgmcni is a unless he continued the process, or the defendant brought 
p^r^ may ^ error, and the judgment was affirmed, for this is/ 

tew anaciioti of a reviver; but it may be a question, If the writ of error b'j 
d«ht or a scire discontinued, or the plaintiff in error be nonsuit. 

9. Where a sdre facias is brought on a judgment in 
B, R; the plaintiff must shew where the Court of B. R. was 
held, because that court is ambulatory, vbicunque fuerimus 
in Anglia 5 but if it be brought upon a judgment in C. B. 
it is otnerwise; because the Court of Common Pleas is con¬ 
fined to a certain place* v 
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Sheriff. 


3SS 

10. It was moved to set aside an execution, for that 
it was irregular, the defendant alleging, that when he con* 6 Mod.Cnes u, 
fessed the judgment, the plaintiff and he agreed that exe- Wiwre *’ 
,.cution should not be taken till after a y^ar; the pluinti^ wamnTrfittor* 
insisted, that he had staid a yeaf after the defendant had ney Ui^enter* 
given the warrant of attorney to confess judgment; then 
the question was, Whether the year should be computed be entered with* 
from the date of the judgment^ or from the dale of the warrant 
of attorney? Et per Curtam, It seems necessary that the 
plaintiff should bring a scire fada$, since the execution was 
delayed for more than a year; however, the practice is, 
that if jq^dgm^nt upon a warrant of attorney is not entered 7 Mod. 64. 
wiUiin a j^ear, it shall jiot be entered afterwards without 
leave of the Court. 


SHERIFF. See Dissenters, 3, 133, 
• 134. 


1. THE sheriff is the king’s officer, and therefore is 
always made and appointed by the king, unless in counr 
ties palatine (a). 

2. He hath custodiam comitatus, and therefore hath an 
authority to raise the posse comitatus to suppress rebellions, 
riots, 6irc. 

3. Me hath a jurisdiclion both in criminal atid civil casesj 
and for this purpose he hath two courts, (viz.) his turn or 
view for criminal causes, which is therefore the king'^s court, 
b€cause pleas of the crown can be in no other than the 
king’s courts; the other is his county court for dvil causes, 
and this is the court of {^e sheriff himself, and for this 
reason it is called the County Court. 

4. It was formerly held, that if he take goods in exe* Yetv. 44. Wlum 

cjution by virtue of afu fa,, and is out of bis office before ^ 

thqy arc sold, that in such case he could not ^11 and deli- wii^m 

ver the money to the party, because his authority determi* 

'med with his office; ^ut he ought to deliver such money videiSaik. 389 . 
over to the new sheriff, as he doth *the prisoners, and re* _ 

turn, that thereupon a venditioni eaponas may be awarded L * J 
to the new sheriff. 

"(a) The sheriff of Cornwall is ap* appoints a sheriff on his creation, who 
pointed by the Prince of ¥Fale8. The continues as long as the bishop has the 
sheriff of We^moreland is an heredi- see. The sheriff of Lanetuthvre is ap¬ 
tary ''office. In JUurham, the bishop pointed by the chancellor of the doeby. 
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SlMOMY. 

5. But since it had been held, that though a new she- 
ritF is made, jet the old sheriff may sell the goods so by 
him levied; but if he return the writ, that the goods are 
in his hands pro defetAu mipiorum, in such case a distringas 
rhall go to him to deliver* them over to the new sherifl^ and 
after that a venditioni exponas. 

6 . Where he levies money upon a fieri facias, the plain¬ 
tiff may have an action of debt against him for the money, 
because it was received by him to the plaintiff's use, and 
the defendant is discharged of it; audit lies against his 
executors, if he die, for this is not like an escape, which is 
a wrong done by the sheriff himself, but is^ foupded on a 
duty due and owing by the shcrid^ which shall sufvive and 
charge his executors. 

7. The king appointed a sheriff, and afterwards a ba-^ 
rony descended on him by the death of his father, his 
office doth not determine, but he continues sheriff not¬ 
withstanding he is a baron and peer of the realm. 


SIMONY. 


1 . TH1S is studiosa voluntas emendi vel vendendi spiritualia, 

vel spiritualilms annexa, and in the following cases may be 
seen what is simony, and what is not. * 

2 . In a special verdict in ejectment, the case was: An 
usurpation was made, and a quare impedit brought against 
the incumbent, and pending that writ the plaintiff sold thi; 
perpetual advowson to W. R,, and the jury found, thaf it 
was with intention that H. C. should be presented after the usur¬ 
per was removed, and accordinglY,he was presented, institu¬ 
ted, and inducted; the plaintiff supposing the presentation 
to be void, got the king^s title, upon which he was admitted 
and inducted, and brought his ejectment against the de¬ 
fendant, and had judgment; for, per Curiam, the defendant 
was in % simony. 

*3. In a quare impedit, the plaint4T set forth the 8tatal<? 
against simony, and that Thamden was a benefice with 
cure, which being void, a simoniacal agreement was 
made with the mother of the patron, who was an infant, 
and one Crew, that the infaiU should present Crew<, and 
that in consideration thereof he should pay to her 2501*, 
Sfc. The defendant pleaded in abatement, that he claimed 
nothing in the benefice, but upon the pres^tation clT the 
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infatU W. W. who is not named and made defendant; and 
upon a demurrer to this plea, it was adjudged, that %vhcre 
the right of the patron is not to be divested by the judg- 
jnent, there he need not be named, in the frrit; now in this 
case there was no complaint against the patron, for it was 
not he, but the simonist, who is the disturber, and there¬ 
fore he need no't be made a defendant. 

4. In the last case the statute against simony is recited, 
but in the following case it is not: 

S8. In a quart impedU against the ordinary^ patron, and 
itictimbaU, to present to the church, ^r., setting forth, that 
it is a bencfico with cure, ($rc. and that in 1681 it became 
void by the death of the>incumbent, fyc, then he sets forth, 
that during the avoidance there was a simoniaeal agree¬ 
ment by which the present incumbent was'presented, ^c. 
The bishop pleads, that he claims nothing but as ordinary; 
the patron demurred to the declaration, and the incum¬ 
bent pleaded, that he was parson imparsonce, upon the pre¬ 
sentation of the other defendant, the patron, and traversed 
the simoniaeal agreement; the plaintilf ccplicd, and pray¬ 
ed judgment against the ordinary, and took issue upon the 
traverse of simony, and joined in demurrer with the 
patron; and it was Abjected against the declaration, that 
the statute against simony was not recited therein, for so are all 
the precedents: Sed per Curiam, non allocatur, 

5. Error to reverse a judgment in a quart impedit, 
where the king had recovered upon a simoniaral agreement, 
which was, that a friend of the clerk should give fV, R, 
so much money to procure him to be presented, and that 
he was presented secundum agreamentum prtedict,; the error 
assigned was, that neither the patron or the clerk knew 
any thing of giving the money: Sed per Curiam, He was 
siqumiace promotus, for being presented secundum agreamen- 
iimkprcedict,, is a good averment of a simoniaeal promotion. 

6. In a qmre impedit, the plaintiff set forth, that he 
had granted the next avoidance to B,, that the church be¬ 
came void; * and then h^ sets forth the statute made 
against simony, and during the avoidance a corrupt agree¬ 
ment was made between one Richards and the grantee of 
the’ next avoidance, that he should present on^ Hade, who 
was presented accordingly, which by virtue of the statute 
w.;^ void, SfC.$ the defendant, Hide, pleads with a protesta¬ 
tion to the agreement, and that he had no notice thereof; 
and upon a demurrer to this plea it was adjudged against 
the incumbent Hide, because notice in this case is not ma¬ 
terial, by reason of the difficulty of proving it; it is the 
corrupt agreement which makes the simony, though the 
incumbent might have no notice of it. 


(Oie in&nt) need 
not be named in 
tbc quare impe- 
dit. 


2 Lutw. loss.' ' 
The King v. 
Bishop of Chi- 
chesu-r. Qnare 
impedit good, 
Ili<-iigli the stat¬ 
ute against si- 
monv is not re¬ 
cited. 


Sid. m. 

2 Keb. 204. 
Simony where 
neither the pa¬ 
tron nor Uic 
clerk knew the 
giving any mo¬ 
ney. 


3 Lev. 337. 
Where the in¬ 
cumbent plead¬ 
ed that he had 
no noticcofthe 
corrupt agree¬ 
ment between 
K. and the gran¬ 
tee oT tlie nest 
avoidance to 
present him. 
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1 &o*^* 80 **’ upon bond, conditioned /o resigti upon request; 

4 Ch.'i8A the defendant pleads, that he did resign according to the 
Mmb 158. condition of the said bond, upon which they were at issue, 
1 Vera! the jury found for the plaintilT; and upon a writ of 

Rayni. 175. error brought in B, R. it was assigned for error, that this 

void, because it was made upon a simoniacal 
UeM upm bond agreement: Sedper Curiam^ the judgment was affirmed (a). 

•onditioned to 

veugn a{>on request, good. 


(a) In Fwh v. Lord (jarlisU, Str. If it has not been over>ruIed in the 
SSr. the Court held this point to be case of the bishop of JEiondonv.i^ytc/ite, 
80 clearly settled, that they would not in JDom. FroeJ? 
permit it to be argued. Tamen quaere. 


SLANDER. 


Ill capital ofTen* 
ces, acUonable. 

* Rayn. 17. 
Vide2Wils.300. 

Bayra-tSS. 

Vide I Roll. 51, 
32,70. 


S Vent. 172. 
2 Ur. 51. 

S Jon. 235. 


In capital oSen' 
ces, not aetkma- 
bte. 1 Vent213. 


1 Vent. 323. 

2 Lev. 285. 


1. CASE, ^c. for these words: * J^iUlal, who was Solo* 
mon Smith’jt clerk, is a knave and a rogue, and / will prove 
it, and he is in Newgale for counterfeiting the lang's hand 
and seal, and will be hanged for it, actionable. 

2. Case for these words: Thou hast stole our bees, {innu- 
endo, a stock of bees,) and thou art a thief; after a verdict 
for the plaintiff, it was moved in arrest of judgment, that 
felony cannot be committed of bees, because they are feres 
natura: Sedper Curiam, The subsequent words, vir. Thou 
art a thief, shew, that the stealing was of such iee$ of which 
felony may be committed, and so actionable. 

3. Case, ^c. He is a clipper and a coiner; after a yer* 
diet for the plaintiff, it was moved in arrest of judgment, 
that the words did not charge the plaintiff with clijqnng or 
coinir^ numejf, for they may »e applied to many other 
things; but adjudged actionable, for it must be intended, 
that he meant clipping of nwney, and in that sense it is 
usually understood. 

4. Cas6, ifc. He picked my pocket against my will; he 
is a pickpocket, not actionable, because the words do not 
imply that he was guilty of felony.' 

5. Case, Ae would haxe given Dean mon^ to rob Gold* 
ing's house, and he did rob tne Iwuse; after a verdict for the 
plaintiff it was insisted in arrest of judgment, that the first 
part of the sentence imports only an inclination to Vob, 
and the subsequent words are relative to the first; for the 
word he must refer to the last antecedent, whiq{i was 
Dean, so no charge on the plaintiff: Sed p&r Curiam, The 


<Blamdek. 


words may be thus construed, that the plnintifT gave 
Dean money to rob the house, and he refusing, the plaintiff 
himself robbed the house. 

^ 6. Case, iS^c. for these words: Ih broke my house like a 
thief, l/pon not guilty pleaded, the* plainlifT hud a verdict: 
Sed per Curiam, in arrest of judgment the words arc not 
actionable. 

7. Case for these words spoken of a broker, and of his 

profession: He is a cheating knaze, he hath chcnled me with 
brass money: Per Curiam, to call a tradesman a cheat gene¬ 
rally, is not actionable, unless the words arc spoken of his 
trade. ^ ^ 

8 . Case, ^c, brought by .a merchant for these words, 
there being a communication of him, the defendant said: 

I helieve all is not well with Daniel Vivian, there arc many 
merchants who have lately failed; and I expert no othcncisc 
of Daniel Vivian, actionable. 

9. Case, ^c. by a mercer, for these words: 7'hou art a 

cheating knave and a rogue; after a verdict for the plaintiff 
the judgment was stayed, because there was no colloquium 
laid of hifi trade. * 

10 . Case, Sfc. by a merchant, for these words: Austin 
Drake is broke, he is q beggarly fclloar, and not worth a groat, 
and not able to pay his debts; after a verdict for the plaintiff, 
it was moved, that the -words arc not actionable, for he 
may be an honest*man, and not vrorth a groat; and it is 
no crime to be a beggarly fellow; for it may be a mis¬ 
fortune, and no fault: Ihit per Curiam, to say he is not able 
to pay his debts, is actionable. 

11 . Case, in which the plaintiff declared, that he is 
a keeper of a livery-stable, and of Bell-Savage Inn; and that 
the defendant had other stables there; and that fV. R. 
coming thither with a waggon, inquired of the defendant 
w4iich was Bell-Savage Innl who replied, this is Bell- 
Safage Inn; deal not with Southam, (the plaintifll^) far he 
is broke, and there is neither entertainment for man or horse. 
After a verdict for the pl^ntiff and great damages, the 
judgment was affirmed. 

13. Case, ^r. in which the plainiiflf declared, that 
there being a communication of his trade, the defendant 
said^ He is a cheating knave, and keeps a false Jbook, with 
which he hath cheated the country, actionable; for though 
d.vtiug knave is not a^ctionable, though a colloquium was 
laid of his trade, yet it is actionable to say he keeps false 
..bodes; for tradespien’s books are often given in evidence; 
therefore they must not be false. 

16. Case, by a draper, for these words: You are 
a cheatitig fellow, and keep a false book; the plaintiff had a 
judgment, but it was set aside, because he had not alleged 
any colloquium of his trade; for to say a man is a cheating 

SaueiDi Voiw lU 


2 Vent. 1?2. 


WonlsoTtituief 
men nctionable. 
Unyni. 62. Vide 
2Stak.6g4. 


Raym. 207. 


llaym. 169. 
2 Salk. 694. 
1 la;v. 2S0. 


Kavm. 1S4. 
Suf. 424. 
t Leon. 2f6. 


Raym. 231. 
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Vide Mod. Ca. 
202. ltay.75. 


Hardr. 8. 2 Lev. 
214. 

Vide many cases 
to the same ef> 
feet. (Join. 
Action on the 
Case for dL-fama> 
tion, F. 7. 

1 Mod. 19. 


Jellozc, it (loth not Ibllow tlnil he is so in his Irndcj for he 
ma)' c/ieat at gaming, and tlic words being genera), may as 
well be applied to that as to his trade; and to keep a 
false book, dotli Dot impjy that he kept a false debt-book, fo** 
he might keep ti book which is false printed. 

Falin.21. 14. Case, &fi', for these words spoken of a distillerj 

wherein the phiintilf declared, that he, discoursing with 
one/y/ej, asked him of whom he bought a 7 T/a who 
replied, of Mr. Godfrey, (the plaiiiliil';) then the defendant 
Vide Mod. Ca. Said, He is a varkl, he hath suppressed his brother's will to 
202. Ray. 75. cozcn and deceive men of their legacies, I will make him cry 
Peccavi on his knees, Hr. not actionable, because those 
words do not relate to his trade. 

Hardr. 8 . 2 Lev. 15. Case, (S^c. for these words, spoken of a mcrc/tont, 
Vide many cases a cheating roguc, and a runagate rogue. After a 

to the same ef> verdict for the plaintitr, it was adjudged not actionable, for 
Aciioii*"on”ilie generally, that a man is a cheater, is not actionable, 

Cs>srfMrdLfama< uiilcss there is a colloquium of his trade or profession, which 
tion, F.7. was not doiio in this ca.se. 

1 Mod. 19. 16. ('ase for these words, spoken of nzoatchmaker: He 

is a bungler, and kmnes not how to make a good piece .of work. 
After a verdict for the plairtitf, adjudged not actionable, 
because the words arc indifferent, and have no relation to 
his trade (a); it is true, in this case the jury found that 
the plaintiff was a zoatch-maker; and if the words had been, 
he knows not hoxo to make a good watch, it had been actionable. 

3 Lev.214,237. 17 , *Casc, ^T. for Saying, that she is as much a man 

fnm; she is a hermaphrodite: spoken of a woman who 
L J taught girls to dance, not actionable: for it is no scandal 

to her profession to say, that she is an hermaphrodite, bc> 
cause men usually teach young women to dance. 

Wordii spoke of 18. Case, Hrc. in which the plaintiff declared, that 

stons^aciimable. practised it, and that the 

3VcDt28. ' defendant wrote a letter to A. C. his client, that ^,^ihc 

Vide*str H38 ^ould give vexalious and ir counsel, and stir up a 

1 Uoi. 53. ’ suit; and would milk her purse, and fU his own large pockets; 

4 Co. 16. actionable by three judges, contra Vaughan, Ch. .Just. 

3 Vent 172. . Case against an attorney for these words: He is a 

cheating knave, asm not Jit to he an attorney; actionable, be* 
cause Staying* he was not Jit to be an attorney, shews, that 
the preceding words, (viz.) cheating knave, must neces* 
sarily refer to his profession as an attorney. 
r1^' im' attorney, in which he laid a colloqu'.um 

viSri Sid. ^ 7 . of his jtrofession, and of him; and that the defendant said, 
3 Wiis. 59. in hearing of several people, Thou c<^t not read a de* 

(a) ({u. Whether, after verdict, the ness.*’ That is certunly the idea 
Courts would not noW hold the words which would be conveydl to thenind 
to *mean-»^' work in his usual busi- <m hearing such woids spidtw* 


3 Lev. 214, m 
1 Sh'iw. 18. 

[ * 3 ; 38 ] 


Wordii spoke of 
men of ptofes- 
eions, actioiiable. 
3VcDt38. 

1 Saund. 231. 
Vide Str. 1138. 

1 Uol. 53. 

4 Co. 16. 

3 Vent 172. . 


1 Itev. 297. 
Raym. 196. 

Vide 1 Sid. »7. 
3 Wils. 59. 
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duration; by reason whereof, T. P, and IP. R,, who were J 
formerly his clients, deserted him. Upon not guilty 
pleaded, the plaintiff had a verdict; and upon a motion in 
arrest of judgment, the words wery held itctionablc. Words of pre- 

31. Case, Sire, for these words spoken of an aliomry of frssionsiiMac. 

B. R. : Yon arc a knave on record y and a forgery knave; not Jyi***^^ h**i77* 
actionable, as reported by/’a/mm Latch. 

32. Case, 4’C. in which the plaintiff declared, that he t ns, ara* 
is a mercer, and that the defendant spoke these words: 

Than art a cheating knave and a rogue, ^fter a verdict for 2Cto.34l,673' 
the plaintiff, it was moved in arrest of judgment, that here 
was no ccfiloquinm laid of his trade, and for this reason the 
judgment was set aside. * In ancient time it was tlic con¬ 
stant course to lay a* co//&f?( 2 um in declarations for words; •Baym.ss. 
and it was a doubt whether it was good witfiout it, till the 
ease of Smith and Ward, in 2 Cro.; but since that ease it 
hath been held sufficient to allege, that the words were 
spoken de querente, and dc arte sua, which allegation shall 
supply the colloquium (a). 


(a) Mr.*JK*yd. in a note to the Sd 
edition of Com. Big. vol. 1. p. Z7S.. 
observes, that there is no branch of the 
law in which the decided cases aie so 
contradictory to each other, and the 
dccisiuns so frcquontly irreconcilable 
with the avowed principles on which 
they arc said to be founded, as the ac¬ 
tion on the case for words; many of 
the cases cited from the old authors 
are certainty not law; what words are 
actionable, or not, will be more satis¬ 
factorily determined by an accurate 
application of the general principles 
on which such actions depend, than by 
a reference to adjudged cases, espe¬ 
cially those in the more ancient au¬ 
thors. Vide the case of Oj^slow v. 


Horne, 3 Wils. \77., where the prin¬ 
ciples arc well explained and illustra¬ 
ted by the Chief Justice. In the case 
oflid.Toicnsend \.IIughes,ihe rule laid 
down by the Court was, that words 
should not be construed either in a 
rigid or mild sense; but, according to 
tlieir genuine and natural meaning 
and agreeable to the common under¬ 
standing of all men. 2 JUod. 151. 
1 Mod. 333. Vreem. 230. To the same 
effect it is said,per Cnriam^n the case 
of Gardener v. Mtcater, 4 Bac. Ah, 
507. that the same nicety is not, as 
heretofore, observed in construing 
%vords; for the rule now adhered to 
by all the Courts is, to understand 
them in their usual and obvious sense. 


STATUTE. [3*9] 


1<. INFORMATION for importing twenty pottavos 
UAacco in a vessel, not belonging to the people of this na- an 
tion contrfl formam statuti. After a verdict for the in- nuMiiuteri. 
forme/i the judgment was set aside; because, by the sta- tiwl’ilecoBc^ 




Statute. 


105. 

210,211. 
Cumb. S89, 


lion contra for- (utc, tlie goods Diusl belong to the people of this nation; and it 
averred that the tobacco thus imported did belong to 
teaiu§.P. the people ol' this nation, for it is that which makes the 
^Siiow'^^ forfeiture, and it is non^ if imported in a foreign vessel^ 
and by foreigners [oarf the goods belong to foreigners'^ and 
the conclusion contra formam statuti, will not help in this 
case, because the omission is in the most material part of 
the statute which creates the oilcncc, and which ought to 
be strictly pursued (o). 

1 Vent. 13. 2. The defcntlunt was indicted for selling ale in black 

marked, and this indictment did not conclude 
contra formam slatuli. Sed per Curiam^ It iff good without 
such conclusion, because the common law' appoints, that all 
measures should lie just; therefore to sell less than mea¬ 
sure, is an olU^ice at common law, and this circumstance 
of marking the measure is only added by the statute (A). 

3, Information for a riot, and concluded, contra formam 
statuti Will, 4., after a verdict for the informer, it was 
moved in arrest of Judgment, that the information was ill, 
because it concluded contra formam statuti; wlicreas, the 
statute doth not make the oflence. but appoints justices of 
the peace, upon complaint, that there is a riot, to view 
and record the same, and in what manner to punish the ri¬ 
oters. Ualc*, Ch. Just, of opinion, that this being an of¬ 
fence at common law, and mentioned in this statute, there¬ 
fore the information was well concluded*contra formam sta- 
suti; but the other judges iverc against him (c). 

4. Adjudged, Tliat where an offence is created by a 
statute, which was not an offence at common law, and if 
that statu to gives an action to the prosecutor, in such case 
he must shew in his declaration, that the defendant is 

tion givcd to tiiu within all the qualifications and descriptions of that sta- 
nH^bli^gbiml tutc. Otherwise thc action will iiotlie; butwhci*e thepeji- 
■eif within Uu- ally is given to the king, it is sufficient to say contra /or- 
moMsIaiuli. 

K.v. Baxter, 5 T, R. M. 17'J2. 

(a) If this is a case under the na- measurd, but only in pots not marked, 
vigationact, ii: is clearly niistated; the a circumstance only required by sta- 
penalty attaching on foreign property tute. 

in the vessel, not in the goods? (c) The opinion of the three Judges 

(A) If this can be law ? tlic of- is over-ruled in many cases, int. al, 
fence stated is not selling less than v. Matthews, 5 T, R. 162. 


tlie omission of 
contra formam 
statuti will not 
hurt. 


1 Vent. 43. 

S Salk. 460,.MiS 

2 Hawk. c. 23. 
s. 70. c. 25. 

s. U5. c. 30. 
a. 9. c. 46. s. 31. 
Wltere the con¬ 
clusion contra 
fermam statuti 
will hurt. 

* Keiliug. 


2 Salk. 505. 

Sid. 303. Where 
in offence is 
■nade bj a sta¬ 
tute, and a pu- 
nishment or au- 


[330 ] 5 . PLATT «. HILI^ 

[Mich. 10 Will. S. 1 Ld. Raym. 381. S. C.] 

ii«r.296. Sid. PER Holt, Ch. Just., Where the plaintiff misredtes 
566 '. Si 9 A ® private act of parliament, and the judgment demurs to 
Aoto 29 C‘ the declaratioo, judgment shall be given for the pUiinti^ 
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for it shall be taken to be as it is pleaded, because, by the iiouesi. 
demurrer, it is confessed to be so; therefore, if the d'efeii- 
danl will take advantage of a misrecitnl of an act of par- fe„SwanSie 
Hament, lie must plead nut tiel reeprd^ or allege, that it is advantage of a 
farther enacted so and so, misrecitai, e 


must not demur, 

but plead uul lid ix-cord. Sec poslea 8. fouti'a. Vide Doug- 95. n. 41. 


6. FLOWER T. PARKJ^R. 

[]Mich. 5 Ann(e.3 

THE ^efei^ant was taken by process of the Court of justices,hc-have 
B. R.. and now prayed the benetil of being discharged noaiiihority.if 

' , .1 *' j. jjt " tbr defeiiilant 

upon common bail according to the statute lor discharging whs imi m cas> 

poor prisoners, shewing tlie certificate of the gaoler, and the tody such a day. 

adjudication of the justices. Ei per Curiam, The justices 

have ho authority, unless the delcndant was actually in 

custody on such a day; for a bare being within the rules 

will not be salBcieut; and this (!!uurt will examine the 

truth of it^ notwithstanding this certificate and adjudication 


7. ‘WINTER r. PRICE. 

[[Mich. 5 Annee, B. R.j 

• 

THE defendant Price, being indebted to Winter in a 
bond of 180/., conditioned to pay 90/. and interest on such 
a day, was arrested, and discharged by the justices, upon 
the statute of poor prisoners, upon common bail. Sed per 
Curiam, There being 20/. due for interest at the time that 
statute was made, by consequence be owed at that time 
more than 100/., and therefore the justices could not law¬ 
fully discharge him; so their order was made void. 

* ,8. In Platt and HiWs case before mentioned, it was held 
per Holt, Ch. Just., That if a man misrecites n general sta- 
tuie the other side cannot plead nul tiel record, but must 
demur: And then if the fnisrcdtal was of substance, and 
the party upon reciting it concludes, iijgore slatuti pred., or 
contra fominm statuti preft, it is naught; but if he conclude 
edtUra formam slalul. in hujusmodi cam edit, or the like, it 
is good. • 

otlitr side must demur, but not if he misrecites a 

*9. It is a safe wa^ in pleading to set out, that a par¬ 
liament was heU generally in mch a year of the king, with¬ 
out descendin^P> particulars as to the day and mordh; as 
for instance, actio non quia dicit quod in statuto in parliamento 
damini Willielmi nuper regis Anglite tertii apud nestm, anno 
regni sui mno tent' edit' inter alia ordinattm fuit axdhmtate 
ejusi(pm quod, ^c* 


Justices cannot 
discliarw a pri¬ 
soner, if he owes 
mure tlian 1001. 
tu one man. 


3 Salk. .S6S. 

8 Cn. 28. a. 

Hay. ItW. 

1 lAit. 140. 

3 Keb. 647. 

3 Hawk. c. 25. 
a. 101. 1 Lutw. 
140. Antca 5. 
VVlierca man 
misrecites a ge¬ 
neral statute, the 
private statute. 

[331] 

t Sauud. 5. 

The form of 
pleading a sta¬ 
tute. f Ld. 
Rwm. 210. 

1 utw. 140, 
1400. 9 Hawk, 
e. 25. •.101. 1 
Lev. 106,2^ 

3 Cro. 111. 
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10 . MILLS WILKINS. 

[Mich. 2 Annae.] 

2Salk.609,s.c. IN trespass (or taking 'several skins^ tlic defendant jusli* 
under the statute 1 Jac. 1. cap, 12 ., intitlcd anact, 
title or the act but Riislook one word in the title; and upon a demurrer to 
s* c”*’ urged, that the title is no part of the act; 

324. * nnd that by the opinion of CA. Barouj an act of par¬ 

liament may be gQod without a title: Sed per Holt, Chief 
Justice, though the title is no part of the act no more than 
the preamble, or the title of a book is part of a book; yet, 
where the justification is tied to the act described, and if 
there is no such act, the justification must be ill; it is true, 
in pleading it is not necessary to set forth the title of the 
act, for it is sufficient generally to say, quod imictitatum Juit; 
but if a title is sot forth, it is better to do it in Latin than in 
English. Judgment was given for the plaintiff. 

Hard. 103.1 Sid. H* Information on the Statute 35 H.B.cap, 17., for 
Ante 42. grubbing up wood contraformam statuti, ^c. After a ver- 
cUisfon contra*** diet for the plaintiiif it was objected in arrest of judgment, 
fonnam statud that this information was nor good, because it did not set 
Antra^.*s!*F. ^u^th that the wood was growing at the time the act made; as 
upon the statute 5 Eliz. for exercising a trade not being an 
Comb. 288. apprentice to it for seven years, it must be alleged that it was 
llT'I'satt.^eil ^ trade used at ihe time of that act made, and for this reason 
thejudgment was set aside; it is true, this information con¬ 
cludes contra formam statuti, but that will not help, because 
those words are no part of the case; they are only a con¬ 
clusion upon the premises, insufficiently set forth. 


I 

[ 38S ] SUIT OF COURT AND SERVICES. 



Of suit real aod THERE are two sorts of suits y (viz.) suit real and 

suitBerrice. suit service; the first is by comnv>n law and of cop%- 
mon right, for it is that attendance which men owe to 
toums and to couidy courts^ and the laiiBM|biiges them to 
this service in respect of their commoNicy, that there 
may be no want o{jurors to do the business of &ose courts; 
therefore, he who makes default, and doth not appear 
2 Salk.Ml. there, is to be amerced; the tio6i7% are excused by the 
2 |irti 22 . statute of JUarlbridgey cap, 10., now by the statute of 
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Merlon, cap, 10., a man may do this suit by attorney; but if 
the sheriff’s town is held oiU of the hundred where the party 
lives, then, in such case, he is excused by the statute of 
Atarlbridge aforesaid. 

2. Suit service is in respect of the tenure, and it is due 
by reservation; therefore, for this, ns well as for all other 
services by whi£h lands arc held, the lord may distrain, if 
there is a default in the tenant; and as suU real is due to 
such courts which arc of public institution, (viz.) to the 
county courts and towns, so this suit service is due to the 
courts oiprivate persons, as to cotir/«-&aron of particular lords 
of marior%; an^ though the suitors arc judges, yet they 
may do (lieir services bji attorney. 

^3. In trespass, the defendant pleads, that his father 
being seised of certain lands, demised them* by indenture 
to A., habendum to him and to his executors and assigns 
for ninety-nine years, if the said A, and B, should so long 
live; reddendum, after the death of the said A, and B., his 
or their best beast, or40«. in lieu thereof: Proviso, that no 
heriot shall'be paid upon the death of B., living A., then A, 
died, and^Acrwards B. died, whereupon the plaintiff hav¬ 
ing the reversion by descent, distrained a. gelding; but in 
the pleading it did not appear, that the distress was taken 
on the premises: Et per Curiam, This is a heriot service, 
being reserved upon a lease; and in that case there being 
a reversion, this a service incident to it, and therefore 
must be reserved payable during the term; but where a 
tenant in fee holds of his lord by ^riot service, such service 
is incident to the tenure, which is ancient, and must be sup¬ 
posed to l),e before the statute quia emptores, Urc., and these 
are seisable by the lord, either on, or out of the lands; but 
this being a heriot service by reservation, and not due till 
post mortem A, there can be no reversion when it became 
dife^ 


Suit service is 
due by resena- 
tiOD. 


2 Salk. 604. 

1 Salk. 341. 

2 Inst. 99. 


2 I.utw. 136S. 

2 Saund. Ifi5. 
Winch. 47,57. 

1 Salk. 356. 
Ante 181. 

3 Mod. 231. 

1 Salk. 356. 
Cro. Car. 260. 
Jon. 300. 

Ante 181< 
Lutw. 1367. 


[333] 


SUPERSEDEAS. 


1. WHERE & writ of error is returnable in parliament 
teste after the pt^/jjgation, and a whole term intervene be- i Lev. 165.’ 
twepn the teste and return, it is no supersedeas; but it is 266 . 
otherwise if a less time inkrvene, or if the writ of error be ernTbyriia- 
retomed before the prorogation, 

' IM 04 .IW. 1 rent. 10»| 269. 9810(1.116. 
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SlTPEBSTITIOUS UsE. 


Ibidem. 3. of error upon a judgment in B, R, taken out 

and ieste 1 Jfwemb.y returnable 1 J^ovember prox', and a 
mitlimus indorsed on the roll; in B, /2., it was held, that 
iVent. 2 G *3 the rccord still remained in B,R,f to all purposes, and 
that execution might be taken out,for the writ of error was 
no supersedeas, 

2 i.ev. 38. 3. Writ of error in the Exchequer-chamber, upon a judg- 

error in fact assigned, which not being 
siiieii* ii iiu su- assignable there, that Court alHrmcd the judgment of i^. 
iicrsciieas. and the record of affirmation being transmitted into 

5 Mmi. 230. B, R,, the plaintiff brought another writ of error there 
*^j!indou^fitto resident, and moved, that upon putting in bail 

be brought vpon it might be a supersedeas to the cx-ecution: Sedpir Curiam, 
^ recite Ji t/ie ^as not allowed, because the judgment being affirmed 
^u^ttcchcquer- i^ fhe Exchcqucr-chamber, transit in rem judicatam,* 

chamber. 


Sid. 2.36. Ravm. 
100. 1 Uv. 153. 
1 \ ciit. 34. 

AVrit ol' in 
the Exchcquri'- 
chaniber is no 
supei-sedcus to 
an action nt' debt 
on a judgment 
in B. U. Vide 
21‘enii. Uc-p. 
643. 

1 Vent. 255. 
Where a writ of 
•■rror is no su¬ 
persedeas. 


[®t] 


4. Judgment against W. R. in B, R., and a writ of 
error brought in the Exchequer-chamber; afterwards the 
plaintiff brought an action of debt on that judgment, and 
the defendant pleaded nul tiel record; and upon a demur¬ 
rer, tills was adjudged an ill plea, because the writ of 
error is no supersedeas to the. action of debt on the judgment, 
but only to the execution upon that jitdgment; besides, the 
record is not removed by the writ of error, but only the 
transcript. 

5. Adjudged, that where a writ of error is not shewn 
to the other party, or allowed by the clerk, by his indorsing 
recepf upon it within four days, (which is allowed as a con¬ 
venient time for putting in bail, according to the statute,) 
it is no supersedeas; likewise, if, before the writ of error 
allowed, the sheriff returns feri feci, or [and] non invent 
cmplores, that in such case the execution shall not be set 
aside. 


SUPERSTITIOUS USE. 


11 Eli. c. cap. 1. ALL superstitious uses are void, and given to^he 
king by the statute t of Ed, 6., which extends only to such 
uses as were made before that time, s'^that all supersti* 
2 Vem. 266 ; 267 . tious uses since that statute was made, though they, are 
void, yet they are not forfeited to the king. 

1 Ren 23 Whatever use is devised or given to any person or 

Fonw’aCue, Company, and which is not a charitable or good use, in the- 
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eye of the common /aw, or within the statute 43 jB/w., 9 SEiis.eap. 4 . 
seems to he a void use, and of no effect within the statute ^ 

23 ff. 8. 




3. THE KJNG AND QUEEN ». PORTINGTON 

& AL’. 

[Mich. 4 Will. 3. B. R.J 

IN ejectment by the heir tU /aw against the devisee, the isaik.M2LB.C 
case upon evidence was, that the defendants were Romm Whnean 
Catholics/&nd Ithat one of them did recommend such a 
priest to be confessor to the testatrix, who persuaded her a wui. 
fte could not be saved, unless she devised her estate to 
God and his SaitUs, and that the defendant was an abbess 
in France, and joining with the confessor in the same de¬ 
lusive persuasions, prevailed with the testatrix to devise 
her estate to her, and this was urged to be evidence of a 
superstitions use; but the Court was of opinion, that this 
being an absolute devise, and no trust deAared or appear¬ 
ing upon the face of the will itself, no such avemtettf could 
be made or admitted, for if the law will not allow an over- 
ment to supply a mill, a fortiori, there can be none to defeat 
it: Et per Holt, Cb. Just. The stat. 23 H. 8. makes such 
uses void, but doth not give them to the kin^*, and the stat. 

1 Ed» 6 . gives them to the king, but doth not extend to 
future uses made after that statute; and that it might be 
convenient for the heir at law to seek his remedy in par¬ 
liament, according to the case in Moor 784. quod vide, 

4. * Fctoffment to the use of his last will; then the tes- s Sid. is, S4, 
tator devised his lands to the Dean of JS'emark for an ohiit, 

and the residue to pay a chantry priest 7/. per annum during 

the life of his wife, and of his sister Edith, to chant for her * 330 J 

soutfUrc,, and after the death of his wife and sister, then to 

perform divine service for 99 years, and afterwards to be 

sold, and the jnoney to be distributed to charitable uses Vide 4 Co. lOS. 

for the aforesaid souls. The feoffees made a feoffinent 

accordingly for 99 years, rendering 7/. per annum to the 

ehasttry priest; then came the statute 1 Ed, 6 . concerning 

chantries, and the question was, Whether the fee^irople or 

the le'ase only was forfeited to the king? Et per Curiam, 

Th^fee-simple is forfeited; for by the first feoffment and 
the will all was limited to superstitious uses. 

SaucbIiPi Vol. in. 42 
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•iSalk. 338. 
IVhera a lease 
made bjr the 
tenant in tail 
aliall biiul the 
issue. 
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TAIL. 

, $ 

Of Estates-tail^ and of Leases^ ^c. made by Tenants 

in Tail. 


1. SIMONDS r. CUDMORE. 

• [Hill. 1 Will. S. Rot. 743.] 

THIS case is reported in * 1 Salk.^ but more clearly 
here, (viz.) was tenant for ten years in possession; the re^ 
mainder was to B. in tail^ who had likewise the reversion 
in fee expectant, upon the determination of the lease for 
ten yearn, and being seised of both these estates|i he made 
a lease for years to commence at a day to come; but be¬ 
fore that day came he died; then the issue in tail levied 
a fine, and declared the uses thereof to himself and his 
heirs; the lease for ten years expired, and then the future 
lessee entered, and was in possession bywirtue of the lease 
made to him by the tenant in tail, upon whom the issue 
in tail entered, and the question was, Whether he was 
bound by this future lease? 

In arguing this case it was held, that where tenant in 
tail makes a lease to commence in proesenti^ it 'is violable 
by his death; but if he makes it to commence in futuro 
(as in this case he had done), (viz.) if it be to commence 
after his death, it is void, because it is not derived vut 
of his own estate and possession, but out of the estate of 
the issue in tail, which is paramount per formant doni; so 
if icnant in tail make s a lecise to commenc;e at a day to 
come, and dies before the day come, the lease is void, 
and the lessee is a trespasser if he enter, because the les¬ 
see had no estate or interest in the land, but only aa in- 
teresse tennini till actual entry, and the issue in tail had a 
title paramount and precedent to that of the lessee, which 
cannot be avoided. But per Otriam^ In the prinqipal 
case, the lease is not void but voidable by the issue in tail, 
and that only in respect of the estate tail; and therefore 
since this lease issued out of all the interest and estates 
which the lessor had, (viz.) as well out of the reversion 
in fee, as the estate-tail, and since the estate-tail is now 
extinguished by this fine, which hath now turned all into 
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An entire fee-simple, it hath thereby made the estate una¬ 
voidably subject to this lease (a). 

(a) It is accordingly observed by cestor{ which has frequently happened 
Lord Kinyont ^at if a tenant in tail,* in practice, from such a person being 
with reversion in fee to himself, levy a ill advised to levy a fine instead of snt- 
finp,_ the effect of that on the estate- fering a recovery. 5 Term Rep- 109. 
tail is creating a base fee; and that Roey» Kaldwin, Mr. Cruise makes a 
becomes merged in the other fee, and similar observation in his treatise on 
lets in all the incumbrances of the an- Recoveries, p. 156. 


. 2. JLORD OSSULSTON’S CASE. 

[Mich. 7 Annee.] 

FORD being seised in fee, and having isgue three sons Dc^isGofare. 
and a daughter, and having likewise one brother, devised J"“|,7{,eh^maic 
his lands to his eldest son m tail-male., and so to the second niostbeiiacmiecl 
and third son, remainder to his own riglu heirs male for 
ever; the three sons died without issue; and the question ti Mud.fss.' 
was. Whether the daughter, as heir-generalj or the brother 
of the tealator, as heir-male, should have *the lands? Et per 
Curiam, None shall take by those words heirs males, but 
he who is heir male of the body of the testator, for no collate¬ 
ral heir male shall take by such a limitation by way of re¬ 
mainder; for at common law, if land was given by a com¬ 
mon conveyance i:o one and his heirs males, Mierc the word 
males shall be rejected, for there was no such thing as an 
heir male, without sa^'ing of whose body; and, if by letters 
patents, lands were limited to W, R, and his heirs male, 
it is void, though it is otherwise in a will; and the reason 
is, becausb in a will the law supplies those words, of his bo¬ 
dy, and that makes it a devise to him and the heirs males of 
his body, for heirs or heir male cannot be a name of purchase; 
hut heirs males of his body may: Therefore, if there 
is do such thing in propriety of speech, as an heirmale, with- [[ 337 3 
out saying of whose body, for that reason heir male of his 
body, or heirs males of itself, where the law will supply 
these words, of his body, as*it will in a devise, may be a good Pibosv’.MitfijrO. 
name of purchase; but yet the party who would take by 
sujeh a limitation, must be such a person as may be an heir 
by the common law (6), and would take by that name. 


(6) The proposition, that a person 
to^ke as heir male or female of the 
body, by purchase, roust be actual heir 
at law, was recognized, and thie case 
was cited as an authority, by Ld. Mae- 
cleafidd, in the case of Dawes v. 
Ferrers, 2 P. Wms. 1.; it is also main¬ 
tained in a note 1^ Mr. Hargrave, to 
Co. ibtt.S4« \hi rat it was ruled io 


the case of Willes and Palmer, 5 Bur, 
2615., that a person might take aa 
heir male of the body, by purchase 
without being heir general; where¬ 
upon Mr.Har^ave, in a subsequent 
note, guards the reader against incau¬ 
tiously adopting his pnvate ideas* 
164. a. 
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3* LEG Vt BRACE* 

£Mich. 8 Will. 3. B. R. 1 Ld. Raym. 101. S. C. Carth. 34^1. 
S. C. n Mod. 101. S. a 5 Mod. 266. S. G. Vide also 
Feame C. R. 54.] 

Feoffment to A FEOFFMENT wasoiade to the use of the feofibr for 
nnuid bislwirt, life* remainder to IV. R., his son and his heirs; and for want 
•pj Tor went of’ of issw of him^ then to the right heirs of the fcodbr: Mr. 

JVbrt/tfyobjected, that though this would have been an es- 
w estete-teii. tate-tail in W, R. by a wiil, yet the authorities which prove 
it to be so, do likewise prove, that it would be otherwise 
in a deedf as in this case. Sed per Holt, Ch.* Just,, A'oh al¬ 
locatur, for this is but one entire sentence of limitation, the 
intent whereof is very plain, and the rule of law is only^' 
that an estate of inheritance cannot pass without words of 
inheritance; but there is no rule in law, that words of in¬ 
heritance may not be qualified or abridged by subsequent 
words; therefore, in this case IF./{. hath only an estate- 
tail, though by deed, it being in one sentence; for though 
the first words of that sentence, (viz.) to his sdq and his 
heirs, make a fee-simple, yet the subsequent words, (viz.) 
and for want of issue of him. make an estate-tail, by quali¬ 
fying and abridging the first words, aifd in creating entails, 
voluntas donatoris observanda est (a). 

(ch S. oe. Lit. Rep. 253, SkS, 315, Lit. 21. a. Plowdt 541. a. Hob. 172. 
344. Cro. Car, 265. Vide ac. Co. Note to 1 P. fVms. 5T. 


4. PIBUS o. MITFORD. 

4 

1 Freem. 370, IN a special verdict in ejectment, the case was: The 
m iuv?75. being seised in fee, had issue Robert by the first 

Raym. 228 ,169^ Venter, and Ralph and. Jane by the second venter; and he 

stand seised to the use of himself for life,j%- 
359 Sid. 98 . maiiider to trustees to several purposes, remainder to Jane 
^hmM estete for life, remainder to Ralph and the heirs males of his 
^ im^- body, and of his lands in W. *<being the lands now in 
and uni- ^ question) to the use of his Aeirs males begotten on the body 
Ac^ia^s i^cond mfe: The father died ; and the question was, 
to Ae ase of hia Whether by this limitation any use did arise to Ralph, who 

****1® V *1*® sccond wifc? and adjudged that 
S^astomake it did, because his rather had an estate for life in these 

by express limitation, but by operation 
Fc«n!e™~c. of which being united to the estate limited to the 
R. 49. (30.) heirs males of his body, makes an esttue-tail; now this 
being in a covenant to stand seised, and no transmuttUion of 
possession, (as it was in GresnoldPs cose,) so much of the old 
use which was not disposed of by the covenantor, still re¬ 
mains in him, for there is nothing to take it outof kijii (ft), 

ih) Co, Idt.fl9, 
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|[and so is Coundm and Clerk’s case^ and Bingham’s ease)f so 
that the old use being still in the father, who was the co¬ 
venantor, this estate for life shall be raised in him by impli¬ 
cation <f, laxoy to preserve and support this limitation, (m.) 
to the heirs males of hts hody^ so that this is an estate-tail ex¬ 
ecuted in him, and by consequence after his death it ^hall 
be to Baiph his ion, as a contingent remainder. 


5. MERREL v, RUMSEY. 

BY a nolbrria^e-settlement and/ne levied, ifc, to the use 
of husband and wife for their joint lives, remainder to the 
heirs of the body of the wife by the husband to be begotten, 
remainder (the wife surviving the husband) to her for life, 
remainder to the right heir of the husband; per Curiam^ 
This is an estate-tail executed in the wife; it cannot be a 
contingent remainder, because that never is but in cases 
where the j)articular estate may determine before the con¬ 
tingency happens. • 


TALES. 


I. COOK’S TRIAL, FOL. 12,13, 14, IS. 

AT the sessions of gaol-delivery for the trial of Cook for 
h^h treasm^ the Court could not have a full jury by rea¬ 
son* of defaulters, and the many challenged by the pri¬ 
soner; whereupon the Court adjourned to another day, 
and ordered another pannel to be then ready; it was ob¬ 
jected, that {here ought to be a tales^ and an habeas cor¬ 
pora, to complete the number of nine'jurors, who were 
already sworn, for otherwise this record would be left 
imperfect. Et per Curiam, Wherever the juyy is sum¬ 
moned by a ventre facais to try a particular issue, there 
may be a tales, becausq there is a writ upon which it 
may be grounded; but where there is no ventre facias it is 
otherwise; for there can be no tales but with an habeas 
corpora to bring in the first jurors: Therefore, in the case 
of e^er and terminer, though perhaps there may be such a 
course, yet in commissions of gaol-deliveiy it cannot be; 
and it is very plain that it is not necessary; for in such 
easel 4he coune is for the justices before they come to 


1 Keb. 88S. 

Sid. Uaym. 
127. Where an 
estate-lail is ex¬ 
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LitSC Hare. n. 
S. VelT. 131. 
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court, to send a written precept to the sheriff generally, to 
return jurors against their coining in order to deliver the 
gaol; and out of those pannels the jury is called; and with¬ 
out any writ or precept in writing; and the entry is no 
more than thus; {viz.) that W, /?., the prisoner, pleaded 
not guilty, idea immediate venial inde jnrala^ and this is al¬ 
ways before issue joined, and therefore it is never to tiy a 
particular issue; and in this respect the proceedings of oyer 
and termimr differ, that they do not send a general precept 
to the sheriff before issue joined, but a particular precept 
after issue joined, to summon a jury to try a particular 
issue, so that this is a precept in nature of.a venire facias; 
upon which account, perhaps, a» tales may be grantable: 

But here it. is otherwise, because there is neither a pa»—»■ 
ticular venire facias, or precept in the nature of one. 

Rnyin.S6r. 2. A tales IS never awarded upon an indktimnt, unless 
6 warrant from the aitorney-general; but it is awarded 

1 Lev. m. upon an information qui tam^^c,, because of the interest 

wiSicd which the prosecutor hath in such prosecutions (o). 

iiidietmeiit, unlen there is a warrant iro^ the nltum^'genenil. ' ^ 

(a) 4th and 5th Fh, 8^ M. c. 7. 


TAXES. 


Gnud customs, 1* THE grand custom of a mark and demi-mark on 

woolfels and leather, and also prisage, (i. e.) one tun ,of 
wine before the mast, and one tun behind the mast of every 
tenth tun, were due to the king by common law; and 
*Cap.30. these are implied by the words * recta ^ antiques consue- 
tudihes inmagna charta; butpetfy customs, or piirvamtumfe, 
‘ begun anno *31 Ed» 1., and were made perpetual by 27 
Ed. 3. cap, 26|, 

Tonnage and Tonnage and poundage is by an act of parliament; and 

poundage. was never*granted for any longer time than for one oi two 

years, till Uie 31 Hen. 6., when it ^ras granted to that king 
for life; and not only for the ordinary ^fence of the sea, Ihut 
that the king might have a stock of money dways ready 
for that purpose, 
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3. BREWSTER ». KIDGELL. 

, [Hill. 9 Will. 3. B. R. 1 Ld. Raym. 3ir. S. C.] 

• 

THIS case is reported in 1 Saik»^ but more clearly, and 
yet more at large, as followeth, (viz.) It was a feigned 
action upon a wager, in which the question was, whether 
the plaintiff might deduct 4 s. in the pound, being so much 
charged on the lands by the statute 4^5 WilL 3., and 
power given to deduct it, with a provish not to alter any 
covenants or agreements between the p:irties. 

The jtfiry fcAind that R. Langford being seised in fee of 
these lands, did, in the ydar 1G49, grunt a rent-charge of 40 L 
yer annum, issuing out of the same to the grantee and her 
heirs; and on the back of this deed tlu'i'c was this memo¬ 
randum indorsed, (viz.) Tfuti it is the true intent and meanir^ 
of these presents, that the grantee and her heirs should be paid 
the said rent-charge, without deduction for any taxes for the 
rent or lan^s therewith charged; and afterwards by another 
deed he acovenanled to pay it fee from all taxes: Et per 
Holt, Ch. Just., 

The word taxes, generally spoken, with reference to any 
freehold, or where Che subject matter will bear such rc& 
erence, shall be intended * parliamentary, and this prcpler 
excellentiam; but,there are other taxes no^partiamentary, 
such as are for repairing churches; taxes imposed by 
commissioners of sewers; and generally, any t imposition 
which takes away part of a man’s goods or rent, may pro* 
perly be called a tax. 

The ancient way of taxing was by tenths and ffeenths, 
then by subsidies, afterwards by royal aids, and at lust by a 
pound rate; the former were all upon the person and the 
personal estate, and w'ere much the same; but the last was 
upon lands and rents. 

Anno 18 Ed. 3. a valuation was made of all the towns in 
England, and returned into the Exchequer, and this be- 
came the standing rule fof taxing every town, (viz.) when 
a tax was given, the oflicers of the Exchequer presently 
kpew to how much it amounted for every town; and the in¬ 
habitants taxed the landholders and occupiers of lands; 
and they were charged and paid their proportion, though 
they held at a rack-rqpt. 

'The first subsidy was granted anno t 32 H. 0,; and this 
was a tax upon the person, both for his lands and goods, 
and payable by him where he lived; and this continued 
till the 15th year of Car. 1. 

About two years afterwards, (viz.) anno 17 Car. 1., the 
first assessment was made upon lands and rent, according 
to a^youndrreUe; and by this and other statutes there was 
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a clause for the tenant to deduct the taxes; and so it wa» 
in the years 1642, 1644, 1659; and when by the agree¬ 
ment of the parties the taxes were not to be deducted, 
there was usually a clause in all deeds for that purpose, as 
it was in this deed, and* at that time that there should be 
no deduction for taxes; so that if this covenant or memo¬ 
randum had been made in the year 1640, it would not have 
extended to those taxes, because there were no such then 
in being, or known in the law, and therefore could not 
have been foreseen by the grantee without a prophetic 
spirit; but being frequent and in use when this deed was 
made, he must intend that the rent*charge |houl4 A’ee 
from these taxes; otherwise he ijatended nothin)^; by this 
memorandum and the other deed. ^ 

4. The defendants were indicted for a misdemeanor; 
for that being assessors and collectors of the public taxes 
in such a parish, they assessed some too high, and omitted 
others, and yet they levied the money on those who were 
omitted, and converted it to their own use, for that their 
names were not set down in their books; and being con¬ 
victed, and comfng now to receive judgment, it wai 
moved, that no corporal punishment might be inflicted on 
them, because the crime was not of an infamous nature: 
Sed per Curiam, they were adjudged to the pillory in the 
county where the crime was committed; and that the mar¬ 
shal should cafry them down, and a wrib should go to the 
sheriff to assist him in the execution of this sentence. 


TENDER. 


1. WflERE a isnder and refusal is pleaded, it is the 
refusal which is traversable, and not the tender: for it.is 
that makes it a payment in law, and not the tender; and 
wherever the demand is certain, or a certain sum claimed 
in the declaration, there a tender at^refiual is a good plra; 
and a tender is not well pleaded witnout a refusal, * 

2. Debt upon bond conditioned to pay 12 /• on the 15th 
of Avgust and on the 'thth of Feb,, by equal portions; the 
defendant pleaded, that on the 15th ^ Augtut there qras 
61. due, which, <mi that very day at B, obiulit where, and 
was ever after * ready to pay; and afterwards, (v».) on the 
\5(h d/o^ of December, he ud pay it to the plaintifi^ who 



Tender. . 




accepted it; and upon a demurrer to this plea it was ad- secept, ills not 
judged ill, because the defendant pleaded a tender without SSuin pi^ of 
a refusal to accept; and his accepting it afterwards will payment w ap- 
nqt help; it is true, if there had been a certain place of 
payment mentioned in the. condition of this bond, and 
the defendant had shewed that the plaintiff was not there 
ready to receive‘it, this might be good, but here was no 
certain place appointed. 

3 . In debt for rent, the defendant pleaded in bar, 3 Lev. 104 . 
that he paratus fait at the- day and place, to pay it, 

and that ever since he hath been ready, if profert hie in wh«reS timn 
Cttria the (ent,|md so petit judicium de damnia; and upon and place ai'c 
demurrer *to this plea i^ was objected, that it was ill, 
because the time and place of paymeni being certain^ it is not gaud pka, with- 
good to say semper paratus fuit, without alleging, that 06- 
tulit se solvere^ and adjudged accordingly. 

4 . Debt for rent, the defendant pleaded, that he was Harm. 418. 
at the house on the day, for an hour before sun-set, and 

staid there on the same day till sun-set, ready /Ae pfeawii^ta 
rentj and that nobody was there to receive it; and that tender, 
since thatliay he always was, and yet is ready to pay the 
same, ^ denarios illos tdrei defendens hie in Curia profert 
pnratmfare solvendm eidetn (the plaintiff) si illos de eodem (the 
defendant) accipere velil ^ hoc, ire. And upon a demurrer 
to this plea it was olyected, that the defendant did not 
plead a tender at the day, but only that he was then ready 
to pay the rent: Sed per Curiam, the plea is good without 
a tender, but it had not been so in an action of debt on a 
bond, for there a tender must be set forth to save the 
breach of the condition. 


5. LANCASHIRE v. KILLING WORTH. 

[’if’Ui. 13Will. 3. B. R. 1 Ld. Raym. 686. S.C. Gomyns 116. S.C.} 

THERE is a Short note of this case reported in 2 Salk, n Mod. sao 
by the name pf Lancashire ;;ersus Killegrew, but the case ^33.2 Siiik.^ 33 . 
was thus; ss. In covenant, the plaintiff declared, that the 
defendanfs testator covenanted with Che plaintiff, upon time are certain, 
two.days notice, at any time within one year, to accept 
1000/. joint stock of the Hwison's Bay ampapy, at the pleading at what 
Hudson*s Bay house; and that upon the transfer thereof he **^®,,**® ‘i“"*®l 
woq^d pay the plaintiff SOOff/.; the plaintiff avers, that on 
the second day of Ndoemb,, fye, he gave notice to the de¬ 
fendant to come on the Jourih day of MnemUr, (which [ 313 3 
was within the year) to the Hudsons Bay house, and then 
there to accept the transfer of 1000/. stock, anid that the 
plaintiff loas reatfy there, aoA offered to tranter it, but 
the defendant did not accept it, neither had be paid the 

SkusMUt, Vou lU* 43 



Tekdeu. 


'Yelr. 38. 


3 Cm. 754. 
VeW. 38. 


3000/. Upon a demurrer to this declaration, Holt, Chief 
Justice, held, that if the tender had been well set forth, 
the plaintiff would have a good title to the 2000 1 . for if he 
he hath done All which he can do, in order to accomplish 
what he had agreed to do, it is as effectual and sufficient as 
if he had actually transferred the stock. But here the 
tetuUr is not well pleaded; for where it Is pleaded at the 
place appoinled^fis in this case it was at the Hudson^s Bay house, 
and no one there to accept the transfer, he ought to shew, 
at what time he was there on that day, and how long he staid; 
for he ought to shew that be had done his utmost endea¬ 
vour to accomplish his * agreement: It is true, he need not 
set forth, that neither the defendant, nor any body else in 
his behalf, was there, because it shall not be intended that 
another was<therc for him; but if the truth was so, it must 
be set forth on the other side: Now, as to the time, it is the 
last time of the day, which the law appoints for a tender, 
but yet not so lute in the day but that there may be time 
enough for the execution of tlie agreement in what is ten¬ 
dered : Now, in the principal case, the stock can never be 
transferred but when the Company’s house is open, and 
that is usually at set hours, as at ten of the clock in the 
morning; therefore the plaintiff should have set forth and 
averred the usage of the Company, and that he came at the 
proper time and staid there till after the house was shut. 


f Salk. 623. In 
debt on a bond 
to pay a certain 
aiun on a day, 
there a tender 
on the day, and 
semper paratiu, 
is a good plea, 
bat not m aa- 


[M4] 


C. GILES ». HART. 

[Mich. 9 Will. S. 1 Ld. Raym. 254. Carth. 41S. S. C.^ 

THIS case is reported in 2 Salk., (which see there,) 
to which may be added the opinion of the Chief Justice 
Holt in this case, (viz.) In an indebitatus assumpsit for 
wares sold and delivered; the defendant pleaded a tender 
on such a day, and that he hath been ready ever since to 
jtay, Sfc,; and upon demurrer to this plea he held, that 
where an action of debt is brought upon' a bond con¬ 
ditioned to pay a> certain sum on a certain day, there a 
tender at the day, and that he hath been ready ever since 
to pay is a good plea; but it is not so m assumpsit; for 
though he might be ready to pay ever since the tender, 
^et that being after the promise made, and probably after 
it was demanded to be paid, it* is not good, for it not 
being paid, the promise is broken, so it is likewise in debt 
upon a single bill; therefore in these cases the defendant 
must plead semper paratus: He held, that in an action 
of debt lemfer am reJttsfU might be pleaded in bar of the 
damages, but not in bar of the action, for the debt still 
remains: That in assumpsit a tender likewise might be 
pleaded in bar of the damages; but of this there hath 



Term and Vacation. 


been some doubt, for he held, that in such case the whole Pyep300.b. 
demand being in damages, a plea in bar to the damages 
goes in bar to the action; therefore hh said he should fa¬ 
vour any course to help a defendai)t in such case, as by al¬ 
lowing him to bring a sum of money into court, and pray¬ 
ing judgment, de uUcrioribus damnis, or by confessing dam¬ 
ages to so much,* which he is ready to pay, and pray that 
the plaintiff may proceed at his peril. 


7. HORNE T?. LEWIN. 

• • 

[Trin. 1699. B. R. 1 Ld. Raym. 639. S. C.] 


*IN axtmry for retUy the plaintiff replied, that he was rea¬ 
dy upon the land on the day of payment till sun-set, and no 
one was there to receive the money, and that he is still 
ready to pay it, and so petit judicium damna, this was ad¬ 
judged naught; but if it hadbecnpcttVyuc/tc-fum c/c damniSf 
it had beep good, for his being ready to pay excuses the 
damages,»but doth not bar the other of his rent. 


2Sa1k.58AS.C. 
I’ctitjudkium 
& damna, not 
good (it should 
be de damnb, 
flood; de damnia 
IS not good with- 
nut an obtuUt. 
Hob. 207. 

2 Salk. 583. 


w 


TENOR. See Libet, 2. 


TERM AND VACATION. [3«] 


1. A RfiCOVERY vt%s suffered on the first day of sid. 229. Where 
Michaelmas term^ about eleven of the clock in the mornings judgment shall 
and the recoverer died in the same morning, about two j][ JJ. ^shelij*? 
hours before; yet this was adjudged good, for the writ was ease, i Rejigs, 
returnable three days before, and the judgmenlTshall re/ale wynn?v.^“*“ 

to that day. Wynne, 

• 1 Wils. 35. 2 Cruise 5". 

2. The essoin-day is the first day of every term in re* iCro.in2. 
spect to legal proceedings, and judgments shall relate to 

thsd; day, and not to the quarto die post; but if a man is 
bound to appear, or to pay the money on the first day of 
the term, lune logumur ut vulgus, and then the quarto die 
;K»f is the first day. 


HS 


9 Cm. le. 


1 Roll. Rep. 
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AMampiittoraa 
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Mod. Cases,S90. 
SSattudM. 


•1 Cro.Sr8. 
Jones 300. 

1 Roll. Abr. 

£95. Yelv.140. 
f 1 Cro. It. 
fiClo.10. 


Time. 

3. Si, John's day^ non est dies juridicus, and therefore 
ihe judges never sit on that day, unless it happens to be 
i\\ii jirsl day of the term, 

4. If the next Friday after Corpus Christi day happen 
to be on MidsummerHlay, yet that must be a hall-day^ 
though otherwise it would not, for the Friday next after 
Corpus Christi is appointed by the statute to be the first 
day of Trinity term; and if this be not reckoned, the term 
would not begin till Friday in the next toeek folUnohig, 


TIME. See Issues joined^ 1. 


1. ' SCOTT V. HOGSON. 

[Trin. 11 Will. 3 . B. R] 

ASSUMPSIT to run a horse at such time and place as 
the plaintiff should appoint, and the plaintiff declares, 
that he did appoint such a day; it was doubted, whether 
this was appointing a //me, which is more certain and de¬ 
terminate than a day; But per Curiam, by appointing a 
day the law will supply the rest, and fix it to the most 
usual and convenient time of that day. 


2 . DAVY r. SALTER. 

[Mich. 3 Anns, B. R.] 

A WRIT of inquiry was executed m ires septimanas 
Trin, (which was on Sunday thfi I3th day of June), and the 
writ was returned-to be executed on the I4th day; and 
upon a writ of error brought it was insisted, that the 
court could not take notice of the * days of the month, if 
they did, tnen t Sunday ought not to be reckoned,* but 
Monday instead thereof; that if Sunday be the first day of 
the term, all judgments will be on a Sunday. Et per JBolt, 
Ch. Just., If Sund(^ happen to be the quarto die post, it 
must of necessity go to the Monday following; and so it is 
of essoins, hr they cannot be held on a Sunday; and af to 
the relatim of judgments to the first day of the terns, it 
can only be to the first juridical day, and all ^dndenas dr 
wtabis are exclusiye. In this court tte entry Ufdkjimm 


Tithes. 


m 


proxima post, ire»t which is inclusive; in the Common Pleas 
the entry is, a die and yet this is inclusive of the day; 
and he was of the same opinion as in Hapoey and Broads 
case. ■ e 

3. Submission to an award by bond dated 12 Septemb^ Styles m 
so as it be ma(|e within six days after the date of the **■ 
bond, and it was made on that very day on which the 

bond was dated. Ei per Curiam^ It is good, because that 
day shall be inclusive, and be taken to be one of the six 
days. * 

4. *Moved to quash an indictment upon the statuie 1 3 Sid. iss. 4 Mod. 
H, 4. caff, 7., for a riot, because inquisition was not taken 

within a month, (v». tdfenty-eight days) after the oifence to thekdeud^ 
committed, which is expressly required by the statute: ^ * 34|y J 
Sed per Curiam, The time shall be computed, not accor* 
ding to twenty-eight days, but according to kalaidar months 
(a). 

(a) Mr. Hawkins says, upon this month, or twenty*eight days, unless 
sulgect, that it is not clearly settled, otherwise expressed. There are many 
whether foe month must be reckoned othfr authorities to the same effect, for 
according to the computation of a lu- which vide Com. .Aim. B. But in ec> 
nar or a solar month. Book 1. eh. 65. clesiastical proceedings or statutes re^ 
s. 31. But in 2 Comment. 141., it is lating thereto, the month is computed 
said, that a month in law is a lunar by the kalendar. Bnd. 


TITHES 


•1. ALL things titheable which grow from the earth im- ynxA m pre> 
mediately, either as a natural product thereof, or by the in- g’Bi'omi 
dustry of men, as com, hay. wood, herds, ^c., are called pre¬ 
dial tithes. 

2. But those which do not arise immediately from the wiwt are mixt 
earth, as cattle, Arc., and which are not the product thereof, 

but are nourished by it, ftie tithe thereof is called mixt 
iithe. 

3. But personal tithes are from and in respect of the >Vhat m per. 

UAour of men. *“•* 

4. All small wood, under timber, and likewise timber, wood and trees, 
when cut down under twenty years growth, is called sylva 

ca4ua, and titheable; but timber-trees, after twenty years 
growth, are not titheable, neither are the lojmngs or the 
bark, or the boi/^hs of such trees tiftieahle, oecause part 
af tie trees thenMeWei. 
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Tithes. 


cadua cut down to sell shall pay tithesy but 
tithes,where not. to hum in the houso, or to repair the same, or to in¬ 

close, or to enlarge the house for necessary habitation. 

1 Roll. 637. 6 . If a coppice is cut„ and the tithes paid, and after-^ 

SjSJTnm'Jay ^®*’**® grubbed up, they shall not pay tithes, 

tithe. because they are parcel of the inheritance, and of the 

land. 


Ciw. Eliz. 477. 
Tiwesmore than 
twenty years 
growth pay no 
tithe. 

Uncharge oT 
tithes. 

[*348] 

.fonesSGS. Hob. 
307. Discharge 
lie nioilo deci- 
mandi. 


.lones 368. Ciw. 
Car. 422. Molt. 
307. Hard. 315. 
Dischai^ by 
prescription. 


I)ischai-ge 

grant. 


Hr <hc statnti 
27 H. 8. 


Rv ilio slatide 
3f 11.8. 


7. Timber-trees morhue^ aridie ^ putridee^ pay no tithes, 
for being once discharged by being upwards of twenty 
years growth, thc> shall be always discharged. 

8 . *Tithcs may be discharged three ways, either by 
real am^siiion^ de modo dedmandi^ or by prefcript^, (2.) 
By a general prescription^ de non'decimatido. (3.) Or l^ 
grant, 

9. A discharge by real composition de modo decimandi is 
where money or land is enjoined by the parson, time out 
of mind, in lieu of his tithes; in this case the law always 
intends a contract, or original bargain, and this is a charge 
which runs with the land, and whereof any lay owner shall 
take advantage, fo.' the modus is become the tithe, and the 
very tithe in specie is extinguished. 

10 . (2.) A discharge by prescription in non dedmando is 
a privilege only incident to spiritual persons; for as they 
arc only capable of tithes in pernancy, so they only can 
discharge themtelves by a general prescription in non ded¬ 
mando; this is therefore n personal privilege which doth not 
run with the laud, so that if it be conveyed over, tithes 
must be paid in specie. 

11 . (3.) A discharge by grant, and this is cither to par¬ 
ticular persons or corporations by the pope’s bull, or to whole 
orders of men by act of general council, as to the templars, 
hospitallers, dstertiaus, ire,; and this privilege is also per¬ 
sonal, and cannot pass from one person to another; so that 
if the land be conveyed over, or reverting to the founder, 
the alienee and the heirs of the founder wall pay tithes. 

12 . Now these personal privileges are to be considered as 

they stand affected by the statute 27 H, 8., by which sta¬ 
tute all abbeys, i/c, tinder the yeatly value of 200/. per an- 
num, are given to the crown; because there is no clause 
in that statute to' revive and save all personal privileges 
belonging to the abbeys, ire,, therefore ^ey arc destroyed 
and extinguished. , 

13. By another statute 31 H, 8., all abb^s, ire, above the 
value of QOOl. per annum, are likewise given to the king, and 
ill that statute there is a clause to revive and preserve all 


former privileges. , 

I Uro. 423. 14. Therefore these, whether discharged by prescript 

sot^hS lof' composition, in the hands of former owners, 

continue in the same manner discharged of tithes the 


hands of the king or his patentees. 
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15. WHARTON LESLE. 

[Trin. 5 Will. 3.] 

* C 

IN a parish consisling of 700 acres of arable and 700 3 Le¥. 36s. 
acres of pasture, lands; there were tzeentp-six acres smed 
with^^cr; adjudged by three Jtuigesj contra Hnll^ Ch. Just., Hutt 73. 
that the tidies thereof belong to the vicar as a small tithe, 
being so in its nature; but the Chief Justice held, that the 2 a^ 364. 
nature of the tithes depends upon the n&ture of the thing 
itself, and not upon the nature of the place where it is 
sown. 


TRADE. 


1. MAYOR OF WINCHESTER v. WILKS. 

(^Pasch. 4 Aflnee. B. R. 2 Ld. Raym. iTsO. S. C.j 

TPIE corporation of Winchester dacXntQA upon a custom. Mod. cases 2i. 
that it was not lawful for any person to exercise a trade i 203. s.c. 
there, except homines tiberi gildat mercatarim civitalis itlius, 

S/c. Etper Curiam, it was agreed, that such a custom in giicumcrcatoria. 
London might be good, because their customs are confirm¬ 
ed by many acts of parliament; but it was doubted, whe¬ 
ther such custom was good in any other city or borough, 
fof since the defendant is at liberty to live in that place, 
it is unreasonable to restrain him from using a lawful 
means for his support andjivelihood: However, per totam 
Curiam, this declanation y* naught; for non constat, that the 
corporation hath^Vdb mercatoria; and It doth not appear 
whom the homines liberi de giida mercatoria are; so they 
may be the whole corporation, or some part of.them; and 
anciently the king's grant to have gildam mercatoriam, 
m^de them all a corpocation, (vt>.) all the whole vill. 
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• Cup. p*r. 7’. 
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16 Rep. 19. 
1 1 Uro. 83. 


Vide 2 Bor. 799. 


Indietment fiir 
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lSdk.3T3. 

SCap.4.] 


2. BRIDGET GLASS’S CASE. 

. [Mich. 8 Will. 3.] 

SHE was indicted before commissioners of oyer and ter* 
miner at the Old Bailey<, on the statute 1^2* Ph, Sf Ma.y by 
which it is enacted, That no person living in the country 
shall sell any haberdashers wares 6y retaily in any city or town 
eorporalCy except it he in open fairsy on pain of forfeiture for 
every offence, 6 s. 8(d., and of the wares sold; die one moiety 
to the xingy the other to him who shall seizOy and sue for the 
same in any of the king’s courts of record, ^ biUyplpinty dehty 
information or otherwisCy Sfc,: And, that the defendant did 
sell haberdashers waresy Sfc, contra formam staivii: Mr. JVo*^ 
they moved to quash tiiis indictmetUy upon the authority of 
t Gregory’s case, and of Farrington’s case, because those 
words, (viz.) The king’s courts of record, extend only to the 
courts at Westminster: Etper Curiam, It is true, justices of 
peace have not any jurisdiction in this case; but it hath 
been ruled emcaChregory’s case, that justices of oyer and 
terminer may determine this matter by way of indictment, 
though not by information: But since the statute hath 
prescribed a particular way to recover.the forfeiture, (viz.) 
by action of debt or information, without mentioning an 
indictment, therefore the defendant is not indictable upon 
this statute; for which reason this indictn«ent was quashed > 


3. MARY REED’S CASE. 

SHE was indicted for using the trade of a linen-drc^e} 
at B.y not having served seven years apprenticeship to that 
trade; the caption was ad generalem sessionem pads tent, 
eoram majore and burgesses of Bridgwater, infra burmm de 
Bridgwater; it was objected, that an indictment ror this 
oflfence cannot be taken at a sessions of a tawnrcorporaU, but 
onljfat the general quarter-sessioiSs of tne county, and this by 
virtue of the statute 31 Eliz.; and even in that case it will 
not be sufficient to say, ad generalem sessionem; but ad gen* 
eralem quarlertalem sessionem pads, i^c. 



4. THE KING V. HICKS. 

[Mich. 4 WU1.3. B.R.] 

INFORMATION was brought against the defendant 
upon the statute § 5 Eliz. for using the trade of, 4rc. 
not being apprentice to it for seven years; the infoima- 
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tion wns brought in this court, nnd the using the trade 

was in Yorkshire. El per Ctiriam, This iniurmation will Sid.303. viile 

•*1 jtnn eu 

not lie here, because by the statute 21 Jac* it must 
brought, in the proper county, and all infortnalions against 
the form of the statute will bo void. 


400. Carlh.290, 
291. 


5. THE QUEEN r. ELIZ. FRANKf.YN. 

SHE was indicted at a quarfer-sessious of a borouf^h, for i Salk. 370. 
exercising a trade, not having served seven years nvprenticr- Quastivd 
sfup, andJVlr. Li/rc moved to quash it, because tlie prose- i-i-iuioii. 
cution was [uo/] commenced a year after the ollence was 6 Moil. ssw. 
coiTimitted. Et per Curiam, Upon view of ^he statute of 
.*> Eliz. where a moiety of the forfeiture is given t«'> the in¬ 
former, he must prosecute within the year; but tlu’ queen's 
suit is not confined to the first 3 'ear (a), but she shall 
have another year, where the forfeiture i.s distributed by 
moieties, ipid in such case, where the party neglects the 
first yearf she shall have the whole. • 

G. A pippin-monger is no trade within the stat. Eliz., ^ 
but a breicer is, quart of an vpholstt rcr; but plowing ami i si,nw. 325 , 
digging arc not trades within the statute, for it is not mat- 2Saik. 
ter of skill, but of strength. Whatuwictf^' 

'wilhin the wlial it«t. \iiU* 1 Hawk. Glli%(lition, page; 5G5. Coin. Trade, 1). 5. 

(«) The queen has two years after is given, two years after the oxpira- 
the oifeuce, if no .share of the penalty tion of that allowed to the informer, 
is given to the informer; if such share G 1 Eliz. ch. 5. 


TRAVERSE. 


1 . ANONYMOUS. 

[Hill. 1 Anna.] . * 

THE defendant walfe sued by the name of John, and where a tn- 
he pleaded, that he was baptized by the name of Benja- 
min, and traversed, that ipse idem Johannes was ever skm 620 .TsSk! 
known by the name of John; and upon a general dc- 6. is. 4 Mod. 
murrer to this plea, per Holt, Ch. Just. This traverse is re- ^g‘ 
pugnant in itself, and very immaterial, for it had waived lOi. Cumb.isa. 
the precedent matter of baptism, which was well pleaded, ^show.m 

Salkeld, VoLt III. 44 


Tuaveksl, 


353 


1 Salk. 6, ir,. 
Vulc Iii [> II K. 
'IViiin. iiiU'U. 

SBO 


Where a plea is 
not j^ootl 
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3 ^atk. 


Vide 1 Wils. 81. 
J Salk 12i. 

1 Itul. 406. 


1 Browul. 104. 


1 Lev. 196. 

Sill. 01)1. 2 Kcb 
103,109, 300. 


Virtute cujuK ii 
not ti avertable. 


Lutw. 63S. 


1 Salk. 123. 


and was now ln;comc tho siilistancc of the pica itself; for 
now the is::jue must be by what name the defendant was 
called Of knuwn^ and not by what name he teas baptized^ 
whereas he ou^bt to tfavc relied on his name of baplist.i^ 
and concluded w'ith it without a traverse, for a man can 
have but one name, tlieirfore. it implies a ne^nfire in it¬ 
self, without saying he was never known by the name of 
John, 


2. BUr.LKN T. BKNSON. 

r e 

[Mich. 10 Will. 3. B. R.] 

DF.BT upon a shcriifs bond for an appearance, daicii 
QOMji'., 9 inil. 9.. conditioned, that the defendant should 
appear in B. R. die Ltiiuv prox. pob't. quhxdm. Saudi jMarliut^ 
ifc. The defendant pleaded the statute, and that the bund 
was prime delibtral, by him 30 A'oremb., and that he was then 
taken and arrested by the plaintitf by a writ returnable ii: 
Michaelmas B. R., and being so in CLstody the 

plaintilF look this bond, ^ hoe pnralus esf verifuarc. And 
upon a doinarrcr to this plea it was mljudged ill, for w'hcn 
the defendant had pleaded, that the bond was primo dc- 
liberat. o?t the 30th day of A'ovembr.r, he should not have 
rested there, but have traversed, that lie delivered it on 
the 20r/t day of A"6vembet\ according to Ydvcrtnn 138., for 
here the dale is material; for supposing the arrest was be¬ 
fore. the return of the writ, and then after the return the 
plaintitf took a bond antedated; this bond is void, because 
the defendant was leg.illy in custody for want of hail^ and 
ought to have been kept in custody. 


.1. BEATS r. SIMPSON. 

[In C. B.] 

THE case wa;*-, ss, Tw'o haffcas corpora w'cre pleaded, 
and both of jdifl'erent test*; an</returns, the other side re¬ 
plied that he was brought up virtute of the first writ abstp 
hoc, that he v’us brought up virtute of the other writ; and 
per Trehy, Ch. Just, a virtute cujus i,s never traversable, be¬ 
cause it is not a positive allegation, but only a deduc¬ 
tion or inference from another matter. So is a preetextu 
CUJUS, and vigore vnjus, and per (pwd, for these things. 
JVec augent m diminuunt sed confrmnnt tantum, Powell^ 
Justice, agreed that virtute aijus vius in many places no 
more than a bare inference; but sometimes, when it took 
in matter of fact, then it signified something by way of 
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ullc^ntiun, and then it is traversable, and it 

may HO liappeii lliul nothing else is Iravorsabk'. 

Suppose hvozorils are taken out against li\ I!, of the ^ime 
ttslCj but of diilcrcnt rcturiis, and at the (fiU'eront suits of 
j^.and and afterwards procures a warrant by which 
R. is arrested, and he gives a baibbond, and in an action 
of debt brought on this bond, the condition whereof w'as 
for the dcl'endant to app('ar dir, he (the defendant) 
pleads the statute, and that he was then in the custody of 
the sherif!^ by virtue of a writ returnable? on another day; 
the plaintiff may reply, that he was in custody, iVc. by vir¬ 
tue of a writ lieturnalde, as in the condition of the bond, 
^non virtule brevis prtzditi. in placito defendenlis mnitionat.; 

fuit concess-um per uYcvifl lilfmroic, Justircs: Qimrr. 
tamen, for this is contrary to GreenviU's casC, and against 
the opinion o(Hale, Ch. Just. 


4. ANONYMOUS. 

[Pascli. 9 Will. 3. 15. U!*] 

WIIKRK a matter in confessed nii ! avoided it need not 
bo tmvcrsrd. In replevin the deiendant avowed, for that 
IP. R. was seised and made a haise U' him (the defendant) 
for one year, and^so justified the taking, %V«‘. dnmnrre-fru- 
■unf. The plaintiirreplied, that Irae it i<«, that IP. R. was 
seised, ^*c., but before he made a lease to the defeialant he 
made another to the plaintiif, which is still in being, and 
not determined; this is sufheient without a traverse, be¬ 
cause the title of the defendiint is confessed and avoided; 
but if the plaintiff had traversed the lease of the defend¬ 
ant, it would have been good upon a gmieral demurrer, 
bping only in the nature of a double plea; but upon a spe- 
ciid demurrer it had been naught. 

,*». That the inducement to a traverse ought always to 
contain sufficient title, but it is not material whether the 
matter is true or false: Now the reason why theiWi/ccmcnt 
should contain a title, is* because a man ought not to de¬ 
ny, the title of another, without shewing colourable title in 
himself; for if the title traversed be found to^bc ill, and 
no colour of right or title appears for him ihat traversed 
that title, then no Jiidgfncnt could be given. 

But the itiducemcnt to a traverse can never be traversed, 
because that would be a traverse after a traverse, which 
would be not only infinite but absurd, because it would 
be to quit his own title, and fall upon the title of another. 
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an a\owry, it* a 
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travi rsed. Cro. 
Car. 324. 
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U. CiROEiWliLT r. BUinVELL AL. 

[Trin. 12 Will* 3. B. R. 1 Ul. Raj in. 213, 454. S. C. 

Coaiyns 76. S. C.] • * 

THERE arc some short notes of a case between these 
parties, hut uponotiterpoinU, in * 1 ibVt/4'.,hut tlie case was 
thus: ss. In trespass and faistt iinprisoiimeiit for an assault, 
beating, wounding, tind iinprisDiiiug iiim; the defendant 
as to the beating tiiid wounding, pleaded not guilty, Et 
quoad residuum Irausgressiuii., he set forth u power in the 
College of P/ii/sit i/in.i in Ijondun to examine pnd commit for 
ill practice in physic, and that th^y adjudged tin! plainlilF 
guilty de inula proxi^ and so they made a wurran^to 
the defendanW to arrest him and to carry him to A''(icgtifef 
by virtue of which warrant they did arrest the plaintilT, 
4f. (^aa: cst vndnn rcsid.^ 'I’ln) [ilaintitf proteslando 

against the power, for plea said, that the defendant ar¬ 
rested him dc injuria suu propria, S/ non virliUc zvarranU 
pred.; and upon demurrer to this rcplicution it w'as ad¬ 
judged ill, for th?; ii averse doth not deny that fliere was 
such a warrant, but the legality of it, and that the plaintiil 
was not taken by virtue thereof, wliK-h implies, that he 
might be taken for some other cause, and if that was his 
case, then he should have pleaded it specially, and shew 
for what cause*he was taken: Now by tliis replication it 
may he intended, that l!u* wa.'-rant was afler the arrest, 
and that there was no sm h warrant, therefore he should 
have traversed nhsqw lior, that there was a warrant, or ab¬ 
sque hoc, that it i.ssucd befat- me arrest, and then a matter of 
fact (from whence a question inlaw might ari.sc) would 
have been put in i.-^sne, and not tiie Icgalit} of the warrant, 
which is mutter of law. 


7. RADBORNE ». ftENNADALE. 

# 

[Mich. 4 Jac. 2. Rot. 640.] 

IN repleiiin, th<j defendant made conusance as bailifi' 
to Sir B., fietting forth, that he was seised in fee of the 
place where, fyc., and so justiftes tlie taking the cattle^da- 
magefeasanl. The plaintilf in his replication confesses the 
seisin of Sir A. B, the son, but pleads, that his father was 
seised, Urc. in fee, and made a lease to fV. R, for three lives 
of the place where, ^c,; that W, R, was dead, and that 
W. PV. entered as occupant, and made a lease to the plain- 
tlif; and upon a demurrer to this replication in bar, for 
that the plaintiff had not traversed lAesemnm fee of the son, 
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it was held per Curiam, relying upon the case in ^Bulstrude, 
that either rn trespass or in avmori/, if a freehold is pleaded, 
it must be traversed, unless the party doth wholly \ confess 
c'Wid avoid it by a defeasible title, only witlrthis iliirercncc, 
that if in an action of trespass a Irechold is pleaded, the 
party may traverse it generally, without inducing lus tra¬ 
verse by a /;t/c,hut in Inroicry tlie Iravoe must be induced 
by* sotting forth a title, El per Cnrinm, Tlic, want of a tra¬ 
verse is matter of substance in the priiuipal case, because 
there are tico affirmatives in the pleadiiig,«aiid (hat will not 
admit an}* trial without a/rueme, therefore it is not helped 
by a goiuiri'al (ipmiirrer, but a superthioiis traverse is only 
matter of form, because k doth the other party no injury. 


8. NEWDIGATK v. SKLWIN. 

[Pasch. 2 Will. 3. B. R.J 

IN coTcnant for not keeping and (‘mploying his apjn’en- 
tice; ihcMcfendant pleaded, that from sfleh a time tt»such 
a time he did keep and eniploy the. said apprentice, and 
that then he servitium ipsius (the defendant) dcscruif ^ rcli- 
qnit Sr ab eo dreessit Sr vlterins in •■i rvitio suo remaneri: neg- 
IcxitSr abindepustca hncusq. ad loca invn^nita scse elungavtt Sr 
abseniuvit; the pbiintilf replied and trave'^'sed, absque hoe 
quod servitium (the dcfendiint) dcsemit vcl reliquilvel ab eo 
decessit, vr.l in servitin sj/orfi»i«wcyc(omi(ting rwglexit) vel sese 
elonguvit; and, upon a demurrer to this replication, it was 
objected, that the traverse was n’ultifarioiis, consisting in 
so many particulars in the disjunctive, and that by omit¬ 
ting the word neglexit, it was not sense. Sed per Curiam, 
The traverse is good, for it is pursuant to the defendant’s 
j^^a, which may be traversed, as he hath pleaded it; and 
that part of it, which is nonsense, will not hurt, because 
the traverse is good vrithout it. 


9. HELLIOT t<. SEr.BY. 

• • - QTrin. 2 Annse. 2 Ld. Raym. 902. S.«C.3 

^THIS case is re^torted in § 2 Salk., but upon ano¬ 
ther point: S3, In replevin, the defendant avowed dam- 
age-feasant; the plaintiff replied, that W, R, was rite Sr 
legitime seised of the manor of //., and being so seised, did 
grant a copyhold messuage to him 12 Julii, in such a year, 
and that he had common in the place where, Src., for him¬ 
self and tenants, Src* The defendant rejoins and traverses, 
that. W* R, was rite ^ legitime seised in fee, and granted 
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the copyhold messuage to the plaintiff oit //le I2lh of July 
Sfc.; and upon a demurrer to this rejoinder it was adjudged 
ill; for, per Curiam, the rite legitime is not traversable, 
nor the day of the grant; for if tlie lord of the manor was 
a disseisor, it is as to tfiis purpose the same thing as if he 
was lawfully seised; and the day of grunting it is not ma¬ 
terial, for a grant at one day is a grant at 'any day. 


10. fiONGFORD V. WEBBER. 

[Hill. 2 & 3 Jac. 2. Rot. 965.3> • 

IN trespass, the defendant pleaded, that he was laufuUy 
possessed of such a close, and so justified the taking the‘cat¬ 
tle damage-feasant in his close; and, upon a demurrer to 
this plea, the plaintiff had judgment; for though it was in¬ 
sisted, that there wsxs the same reason for justifying upon 
a possession that there was for maintaining an action upon 
a bare possession; yet the Court held that there.ne.ver was 
duch a traverse as ahsq. hoc quod possessionatus fuit,, for a 
possession cannot be but by contract, but a seis-in may be by 
right or wrong; and he who hath seisip, hath by law a good 
title against all men but the disseisee, for he may maintain 
an assize. 


11. HORN r. LKWJN. 

[Hill. 12 Will. 3. B. R. 1 Ld. Raym. C39. S, C.] 

IN replevin, the defendant avowed for a rent-charge in 
arrear; the plaintiff* replied, de injuria sua propria absq, 
hoc, that the rent was in arrear; and upon a special de¬ 
murrer, for that this replication and traverse amounted to 
no more than the general issue; and per Curiam, this is 
not a proper inducement to the traverse, as if in trespass a 
man should plead de injuria sua propria absq.fioc quod cst 
culpahiiis, so de injuria sua propria *tibsq, hoc quod he is 
bailiff, and de injuria suapropria absq, hoc, that there was 
such a prescription, these are naught, the natural and 
proper plea to this avowry had been nihil in aretro, which is 
quasi the general issue, so that this is a pleading special 
matter, which amounts to the genecal issue; and no other 
evidence can be given but such as might have been given 
upon the proper issue; therefore this circumlocution is ill, 
because it prolongs the cause by enforcing the avowant to 
an unnecessary replication; and though it is no more than 
matter of form, because it doth not alter the evidence; 
yet, per Holt, Ch. Just, this being upon a special demurrer, 
is naught. 
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12. ANONYMOUS. 

[Pasch. 9 Willis.] 

'I'licrf must be a 
cfilii'ifable title 
si't fbrtli in an 
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Ante 3S3. 


1 Vent. 184. 

2 Jon. 146. 

1 Lev. 341. 

3 Uv. 237. 

1 Saunf). 14. 

1 (’n». 228. 

Lilt. 145. 

2 S.<ilfc. 642. 
When- the time. 

must be triivei-seil beftirc and allcr the trespass. 

14. Tn trespass laitl to be done 1 Jlugiisl^ tlie defendant VVhero the tra- 
justifies for right of common tifter the corn is cut, and that 

after it was cut he pul in his cattle, absq, tgic (ptod est ml- 3 Cm. 433,434. 
pnbilis aliter vrl afio viodo; and upon a demurrer to this 
plea it was adjudged ill, because it did not answer the e kmiid. 295. 
trespass ilonc, 1 Avg.^ having no reference to that time. 

15. In false imprisonment^ Sfc. i\\G defendant justified si.cv. 69. 
under a latitat^ and a warrant llieroon, virlute enjns he ar¬ 
rested the plaintitl'at /i. l^rc. Absque hoc quod esl culpnbi- 

lis aliter ve.t alio modn; the plalntitr replied, de injuria sun. 
propria nhsq. tali causa; it is true, upon a demurrer, this 
replication was held ill, because there was matter of re¬ 
cord, (viz.) a latitat^ and matter of fact, {viz.) an arrest, set 
forth in the plea, which the plaintilf ought to have an- 
swqfed in a {Jhrticular maiiAer, and not generally, by say¬ 
ing ubsq. tali causa. • • 

• * 16. In trespass for breaking and entering his close, the 2 Lutw. 1347, 
defendant justified by a prescription to dig for coals; the v^'vaiwict*^™ 
plaintifT-replied, de injuria sua propria absq, tqji*caustt, but 
did not traverse theprescrijp/ion in a particular manner; Ante356 
and^pon a demurrer to this replication it was objected, 
that the plaintiflT ought to have traversed thus (vi?.) nhsq. 
hoCf that the defendant, and all those whose estate he had 3 
in the premises, have, time out of mind, used to enter into ifoii. 76. * 
the close, (Src. and to dig there for coals. 


PKR Holt, Ch. Just. A man ought to uuhicc his traverse, 
and the reason is, because he ought nut to deny the title 
of another, till he shew some colourable title in himself, 
for if the title traversed be found naught, and no colour 
or right appears for him who traversed, it would happen 
that no judgment could he given; but an inducement can¬ 
not be travjersed, because that would be a traverse after a 
traverse, ^vliicli would Ijp not only infinite, but absurd; 
for it is quitting his own pretence of title, and falling upon 
the title of another. • 

, 13. In trespass for taking and carrying away his goods 
I die Jariiiarii, the defendant justifies the taking 2dieJan- 
uarii, qim est endem transgressio; adjudged naught upon a 
demurrer, because ho doth not traverse llic time before 
and after; And to say qnoR est eadem, ^c. is not sufficient, 
because that is not traversable. * 
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TREASON. 


1. THE KING ®. SPEKE. 

[Mich. 1 Will. 3. B. R.] 

WRIT of error to reverse an attainder of high treason^ 
tlie error assigned was, that upon oyer of the iiidictmciil. 
the defendant Speke confessed it, and thereupon judg¬ 
ment was giren, hut without demanding of him, lehal fic 
had to say for himself why judgment should not be given: 
And per Curiam, this is erroneous, for it is a necessary 
question, because he may have a pardon to plead, or may 
move in arrest of Judgment, for which reason the attain¬ 
der was reversed. » 

2. Jh common law, before the statute 26 Eu. 3., trea¬ 
son was a very incertain crime; for killing the king's mes¬ 
senger was treason; so likewise whc4-e a man grew popu¬ 
lar, this was construed to be incroaching royal power, and 
held to be treason; so that by the excess of these times, 
any crime, by aggravating the circumstances thereof, was 
heightened into treason. 

3. Therefore this statute was made to determine what 
should he tri’.ason; and since it was made, there can be 
no constructive treason, (i. e.) nothing can be construed to 
be treason, which is not literally spocilied in that statute; 
therefore counterfeiting the com is treason within the letter 
of this act, but washing it is not, nor fling, nor clij/piug, 
though within the same mischief and effect, for this stat¬ 
ute must not be construed by equity, because it is a de¬ 
clarative law, and one declaration ought not to be a de- 
clarntion of another; besides, it was made to secure the 
sifbject in his life, liberty and estate, which, by admitiing 
constructions to be made of it, might destroy all. 

4. The defendant was indicted for high treason in 

raising a jcticllioii in Carolina in America, and trie^^ at bar 
in Wcstminster-hall and acquitted; and it was held, that 
this trial was good by virtue of thd'statutc 26 H, 8. cap 2., 
by which it is enacted, that foreign treasons may be tried 
by'^ a special commission, or by the Court of King’s Bench, 
by a jury o(Middlesex, that being the county in which that 
Court sits. ‘ 





TRESPASS. 


1 . LAMBERT ». THURSTON. 

[^Pasch. 2 Will. 3. B. R.]^ 

TRESPASS for breaking his close vi et armts et dam¬ 
num SX)s,j and upon a demurrer to this declaration, it was 
objected, fhat the damages being laid to be under 40the 
suit pught to have been in the counl^-court: Sed per Curiam, 
The trespass is alleged to be done vi et armis* and for that 
reason the county-court cannot hold plea of it, for they 
cannot fine, being no court of record, and it is at the plain* 
tilTs election to declare vi et armis, or not. 


2 . BROOK V. BISHOP. 

[Hill. 1 Anns, B. R. 2 Ld. Raym. 823. S. G.] 

TRESPASS, Quare vi d armis 2 die ApiiUs, the defend¬ 
ant clausum (of the plaintiff) fregit et intravit et herbam 
smm pedibus ambutando conculcavit et consumpsit, and also 
for cutting down his underwood and trees, transgressions 
pred. a prc^klo secundo die Aprilis usq, 28 ejusdem mensis 
diversis diebus et vicibus continuaado. Upon not guilty 
pleaded, the plaintifi* had a verdict and entire damages; 
it was moved in arrest of judgment, that the cuttir^ the 
tre^ did not lie in continuance, Et per Holt, Ch. Just. That 
is vwy true, but then the coniinuando is void as to that 
trespass, and damages shall be intended to be given by the 
jury for those trespasses of which there might be a continu¬ 
ance but then it was objecte*&, that the plaintiff at the trial 
g^v4 evidence of the defejtidant’s cutting trees and under¬ 
wood^ at several times, which, per Curiamj could not be upon 
this ‘declaration, at least it ought not to have been, and 
tberefcTre ’shall not be intended: But the way fq declare 
for such trespasses whic^ lie [not] in continuance, and if the 
plaiittiff would give evidence of several tre8passe8,is for him 
to set forth in his declaration,that the defendant,6etoeen such 
a day and such a day, cut several Wees, and not to lay a continu- 
atulo transgressiones from such a day to such a day; and upon 
such'a declaration he may give in evidence a cutting on 
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anj Jhv witliiii those days, so is the Year-book * 21 H, 6. 
In li'cspiiss, for that the defendant, between such a day 
and such a day, per diversas vices took and carried away so 
much corn, quod noia 'or the right way of declaring: Et 
per Powell., Justice, the practice was to give in evidence 
several trespasses upon the way of declaring, as in this 
case, but that it was wrong; and if the plaintitf had done 
so at the trial, as it was alleged, he ought not to have 
judgment. 


3. GIPPS r. WOLLESCOT. . 

[Trill. 7 Will. S. B. R. Rot. 301.] 

TRESPASS against the defendant, for that he it 
separati piscaria iS* in libera piscaria sua apud H. piscavit, 
and did take and carry away 600 salmons. Per Uoll^ 
Ch. Just, a man may have a free fishery in his own soil; 
as for instance, suppose he hath a river withir. his manor, 
and another hath a right of fishing with him; but because 
it was not said salmones sms, nor ibidem cepit, the defendant 
had judgment. The same point was adjudged Pasch. 
5 Will, 3. between Smith and Kemp, 

4. Per Curium, In trespass the defendant may plead 
Vi title; but if an action of trespass be brought for the 
mesne profits, after a recovery in ejectment the defendant 
can neither plead a title or giv«- it in evidence («). 

3. In trespass, for fishing in his several fishery, and for 
taking tzecniy bushels of oysters, conliuuando piscationem pres- 
diet., from such a day to the time of the action brought: 
Upon not guilty pleaded, the plaintilF had a verdict, but 
could never get judgment upon the authority of PlaytePs 
case, because the fishing mentioned under the conlinnando 
w'as uncertain, not expressing the quantity or quality of 
the fish; it is true, Hale, Chief Justice, said, that they 
were more strict formerly in the certainty of.pleading than 
nerw, for now an indebitatus assmnpsit for goods sold Js ki^ld 
well, without any further certainty. 

6. In trespass for breaking his close and eating his grass 
with cattle;‘the defendant pleaded, that at t& time of 
the trespass* H^c, he was possessed of all the com growing on 
four acres of land parcel of the /otrus in quo, as of his, pro¬ 
per goods, by reason whereof, at the time in which the 
trespass was supposed to be done, he entered with his 
cattle to mow, take, and carry away the corn, and in en¬ 
tering, the said cattle did the trespass, sparsim raptim, 
and so justifies the trespass precisely; and upon demurrer 

(a) Vide note to the title Ejectment, 1 Skdk, 26Q|| 
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this plea was adjudged ill, because the defendant did not 
set forth any title which he had to the corn, but only that 
he \irns possessed thereof, which is not sufilcicnt without a ti< 
ye, because the property shall be intended to be in the 
owner of the soil. * 


TRIAL AND NEW TRIAL 


1. KING r. ALBERTON.’ 

[Mich. 10 Will. 3. B. U.] 

A MOTION was made for a new trial, because the de- Where a new 
fendant hi^ving pleaded a composition with his creditors, granted!*'””*”® 
had forgot to carry down witnesses at th(f trial to prove the 
subscribers’ hands. Sedper Curiam it was denied, because 
the plaintilf sued fo^an honest debt; and Ho//, Ch. Just. 
remembered the case of an action of debt brought against * ^' 
an heir^ who pleaded riens per descent^ upon which they 
were at issue, and there was a verdict against the heir^ be¬ 
cause he had not brought the settlement with him, by 
which he was seised of an estate-tail, and for this reason he 
moved fora new trial; but it was denied, because the 
plaiutifThad recovered an honest debt. 


2. ANONYMOUS. [36S] 

IN covenant, after a verdict for the plaintilH the defend- Where the trmi 
ant moved for a new trial, suggesting that he was an alien, JfcJltem'iin^X 
and that the,sheriff had returned twelve of the jury, but where not. * 
th;.’{ there was not an alien amongst them. Et per Curi- 

The defendant shall never have a trial per medietatem Cro.Eliz. 869.’ 
lingua, without prayer, and if it is granted, and the sheriff 
returns none but denizens, the defendant ought to chal- Aiir. 263 ."’* 
lenge*them before the trial; and if the challenge is not al¬ 
lowed, then to insist op a bill of exceptions; but the sug- 
geslion now made by this defendant is against the record; 
and if it is true, he may have an action against the sheriff 
for a false retam. 

J^ote; If an alien is sued as executor he shall not have a Cro. EUz. s, 9 . 
tried per mediekdem lingua, because in such case he is sued, f 

in outer drmU* Ante 38. 

* Otherwise if his intotate hsd been SB alinit 


Trial and New Trial. 


3. SIR CII. BERRINGTON’S CASE & AL. 

[Mich. 5 Annse, B. R.] 

<1 '* 
Trespass ajpiinst IN trespass and false imprisonment against several de> 
TOUiThepWnUff ^^6 plaiiitilThad a verdict; and afterwards it was 

b^d a vei^ict, moved for a new trial, because as to one of the defendants 
the verdict was against evidence. Sedper CMriam, 'This 
ag^it evidence, cannot be done, for the Court cannot set aside the verdict 
no new trial waa as to Some, and not as to others, and to grant a new trial 
276* * would be a prejudice to those who are duly ac- 

Str. 8li quitted. 


4. ANONYxMOUS. 


No new trial on THE attorney-general moved for a new trial at bar for 
the king, upon an indictment for perjury^ but it was deni- 
m. i *f^v. 124 . cd, because the king is not interested in the indictment, 
otherwise than in point of common Justice. » 


proviso. 

[ 363 ] 


5. ANONYMOUS. 

[Pasch. 1703. R. R.] 

Ofeanring RULED, that if the plaintiiT would not enter his issue, 
or if ii is entered, and he will not carry down the cause to 
trial, the defendant may by rule compel him to enter it, 
and it it is entered, the defendant may carry it down by 
proviso; and that this is the standing rule of the Court; 
6 Mod. 246. and in this case Serjeant Darnel moved, that the plaintiff’s 
evidence depending on certain town-books in the custody 
of the defendant, and that he having refused to give co¬ 
pies thereof, ^'c., that the plaintiff might not be compelled 
The defendant proceed till the defendant gave him copies, but it was 
notboundtoheip denied; for, per Holt^ Ch. Jus^ the defendant Is not bound 
to.help the plaintiff to evidence against himself. 


6 . REGULA. 

[Hill. 16 Car. 2.3. R.] 

Hole. ORDIMATUM esi, quod nisi causes triatida epud London 

^ Middlesex intrates fuerirU cum capitali jwHciario hujus Cu¬ 
ria per spatium duarum durum ante sessionem qua trianda 
sunt, marescallus potest itUrarenerec^iatur ad instantiam de- 
fendentisvel ejw attomatit 4^. 
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Judgn of VI 
inferior court 
granted a new 
trial after n se¬ 
cond scire fiivM 
was brought 
against the bail. 
Vide 1 Salk. 
201. 2 Salk. 
650> S. C. 

7 Mod. 84, 8$. 


7. HALL 0. HILL. 

(]Mich. 1 Annte.] 

IN an action brought in an inferior courtj (viz.) in the 
«ourt at Bristol^ the plaintiff had a verdict and costs taxed; 
and alter a second scire facias against the bail, the judge 
of that court granted a new trial, and thereupon the Court 
of B. R, being moved, made a rule for the judge of the in¬ 
ferior court to shew cause why an attachment should not 
be granted against him: for, per Curiam^ though a new 
trial ou^it to*be allowed, if freshly pursued, yet it is a mis* 
demeanor in a judge td grant a new trial alter the party 
hath rested so long under a former trial, and it may be a 
question whether any court can grant a new trial to be 
* had before themselves: There cannot be a new trial at 
bar as there may be at nisiprius^ for in the last case it is but 
reasonable that the Court shall judge how the judge of nm 
has executed his authority. 

8 . Covenant was brought by the phtintiff in Hampshire^ 
for not repairing a house in Berkshire; and issue being 
joined upon non infregit conventiomm^ the cause was tried 
in Hampshire^ and the plaintiff hud a verdict, but could 
never get judgment; iovper Curiam, this is a mis-trial, be¬ 
cause this being a special issue, nothin^can be given in 
evidence but the not repairing in Berkshire, especially since 
the suit is between the very parties to the deed, and not 
between assignees (a). 

9. Debt upon bond, the action was laid in Lotidon, and 
the condition was, for performance of covenants in an in¬ 
denture, by which a waik, called Shrubwalk, in the county 
of JVorthampton, was granted, ^c., and the venue was of 
^hrubtoalk, and the cause was tried in Northampton; and 
after a verdict for the plaintiff it Was insisted, that here was 
a mis-trial, because the venire facias could not come from a 
walk in a forest, which is only an office or liberty: Sed per 
^Juriam, 'I^his being tried by a jury where the matter in 

■ 'issue did arise, it is within the statute*16 ^ 17 Car. 2. cap, 
it is true the words of that statute are, (viz.) It shall be 
good, if tried by the county where the action is laid, but that 
must be understood by ike county where thfi matter in issw 
doth arise; for otherwise it would destroy the whole law 
c'bncerning juries, to try it in a county foreign to the issue, 
as it may, if tried in the county where the action is laid. 

„(a) ItisheldS Oro.142.JVby 142., son of this case seems founded on a 
that an action of ^ covenant for not re- j^^ition directly contrary to law. 

g iiring may be in tiie county where riwZSalk,65l, 
e leue » alleged. The special rea- 


Sid. 157. Of • 
iDia-trial in an 
improper coun. 
ty. Kay. 85. 1 
Lev. 114. 3 f.eT. 
394. Ante 107. 
Post. 364. 

Cumb. 472. 

1 Sauud. 247. 


Sid. 325. 1 Lev. 
208. Trial go^, 
if by the county 
where the mat¬ 
ter ill bsue doth 
arise. Postea 11. 
S. P. 


[ 864 ] 
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Trover. 


Sid. 157. 

1 Ut. 114. 
Whe» the 
piftintitt' may lay 
nis Hcikm in 
what county he 
will. 


Antca 9. S. P. 
3 L«v. 394. 
a Jon. K2. 

2 Shnw. 344. 

1 Saiiiid. 247. 
Cartb. 448. 


S Mod. 405. 
Cumh 472. 

3 Show. 344. 
Cai-tli. 448 
Where a wrong 
Teiiue is .'lided by 
the statute. 


10 . The plaintiff was appreiUice to the defendant, who 
covenanted to instruct him in such a trade; and for not 
performing it an action of covenant was brought and 
laid in Middlesex; the defendant pleaded a departure out 
of his service in Londdn; and, upon a demurrer to this* 
plea, it was insisted for the defendant, that the venue ought 
to be from JLondoti^ where the departure was, and the rather, 
because the cause of action in Middlesex was admitted by 
the demurrer. Sed per Curiam^ In personal actions, and 
in such which are^ transitory, the plaintiff may lay his ac¬ 
tion in what county he will, and the jury ought to find ail 
local acts, though in another county. 

11 . Covenant, and tlie action was laid iii London, and 
issue was joined upon a feoffment in Oxfordshire, of lands 
in that county,, and the cause was tried in London; after a 
verdict for the plaintiff it was moved in arrest of judg^ 
ment, that this was a mis-trial, because a feoffment of lands 
in Oxfordshire is local, and therefore the cause ought to 
have been there. Sed per Curiam, This is helped by the 
statute 17 Car. 2 ., being tried in the county where the ac¬ 
tion was brought. * 

12 . Covenant for not repairing a house in Chester, the 
defendant pleaded re/iarariY, upon which they were at issue, 
and tlie venire facias was from the county of Chester at large; 
after a verdict for the plaintiff, it was objected, this was a 
mis-trial, for the issue being local, (viz.) .at Chester gene¬ 
rally, and the trial being in the county of Chester at large, 
it was by a jury of a wrong county: And per Cxtriam, this 
is not aided by any statute, but only a wrong venue in a 
proper county, as if the issue is at Islington in Middlesex, and 
the venxie is of Hampstead in the same courUy, that is right, 
but the venue is wrong, and that is aided. 
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TROVER. 


1 Ralk.Sl9. 

S Snumi. 74. 

1 Vent. 67,78. 

2 Ora. 664. 

1 Sid. 44f. 

2 Sid. 174. 

1 Cro. 89. 

Al'.eyn 91. 

1 Sibk. 219. 

Cro. C*r. 544. 

3 liev. 336, 
337,545. 2 Cro. 


1 . IN/. over, the plaintiff declared for/en pair ^ cur- 
tains and vallance, good without shewing the kind and quanr 
turn of stuff, and so it is of any such artificial things. 

2 . It lies de denariis, though out of a bag, for the action 
is not to recover the money, but the damages. 

3 . It lies for a spaniel, but not for a hawk unless re¬ 
claimed, and the reason is for want of property, and there- 

262. IDuI. 95. 
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fore the plaintiff always proves a property in himself and 
a conversion by the defendant. 

4. Trover for a horse, the defendants justify the taking lo. Hob. 
as a distress for toll; naught upon a domutVer, because the 187. S. c. Quod 
conversion is not answered, for a distress is no conversion, vlcie 

2 Salk. 654. 6 Mod. 212. 


5. Trover, ^c, for iOO sheep, the defendant justified 
under a feri facias, by virtue whereof he took them in 
execution: Etper Curiam, upon demurrer this was ad< 
judged ill, because this pica doth not :itiswcr the convert 
sinn, he should have plead not guilty, and given this mat* 
ter in evidence at the trial. 


6 . Trover against hifsband and wife, the plaintiff can- 494 

net.declare of a conversion by the husband and wife, to Mai-chsd, 82 ! 
the use of the wife, or to the use of the husband and wife. 4 , 3 ^ 

' 1 Roll. 6, 348. Vide i Salk. 114. 


7. But he may declare of a conversion by the husband *• 
and wife, to the use of the husband, or that the wife con- iBrowni.^^ 
verted thg goods to the use of a stranger, but not to her 264, 443. 
own use^or that she converted them tq^he use of her and 

her hu.sband. 

8. Where the defendant comes to the possession by 
finding, in such case denial is a coiucrsion; but if he had 6 Mod. 212 . 
the goods by delivery, there denial is no conversion, but 
evidence of a cogversion; now in both th^se cases the de¬ 
fendant had a lawful possession, {viz.) either by finding or 2Saik.655. 
by delivery, and where the possession is lawful, the plain- | n.”Biaek c B. 
tiff must shew a demand and a refusal, to make a con- 136 . 
version. 

But if the possession was tortious, as if the defendant 
takes away the plaintiff’s hat, there the very taking is a 
sufficient proof of the conversion (a). 


, (a) JB. ace. S Wils. 146. 5 Bur, £657. Fide 2 8tr. 943. 


9. FUtLER V. SMITH. [366] 

[Mich. 8WU1.3. B.a] 

IN trover, the plaintiff declared of a finding by ten per* ConTenkm » 
sons, and that nine of*thcm converted the goods; upon not 
guilty pleaded, the plaintiff had a verdict and judgment in 
C. B., but upon a writ of error in B. R, the judgment was 
reversed, because the conversion is the gist of the action, 
fof if a man finds goods, it is lawful for him to take them 
up. 



m 


Troveu. 


10. BENBRIGG v. DAY. 

[Hill. 3 Will. 3. B. R.] 

1 Bdk. 918. TROVER for severaP things, and amongst the rest pr» 
mere the duobus falcris^ and upon a demurrer to the declaration, for 

that falcris was an insensible word; Ho/t, Gh. Just, would 
damages, and not abate the declaration; because he said that the plain* 
" tiff might take several damages as to the other things, 
vhich ia incer* and might release, them as to this word, and so take judg- 
**“• ment for the rest. 


11. HARTFORD ». JONES. 

[Mich. 10 Will. 3. B. R. 1 Ld. Rajm. 393. S. C.]] 

9Saik.654.S.C. IN trover and conversion, the defendant maj phiad not 
SS*What *** evidence, that he distrained the goods, 

^8 is good in and detained them tilt he was paid, but he cannot plead 
trover, whnt not. specially, that took the goods by distress, or that he de¬ 
tained them as host till paid for the horses standing, Sf sic 
de stmilibus, for the conversion is lawful, and none is con¬ 
fessed ; but if he pleads a matter which confesses a con- 
t Yelv. 198. vtrsion, and avoids it, as the case is in t Yelverton; it is 
good p&r Holt, <Sh. Just., and so it was adjudged in this 
case. 

1 Vent. 211 1^* Trover de duobus cenienis plumhis uree, Atiglice, two 

3 Keb. 14. hundred ton of lead ore, it was objected, that centena was 

properly a hundred in a county: Sedper Curiam, it is good, 
as here with Ar^lice, so it is de duobus ponderibus casei. An- 
glice, ttoo weighs of cheese; so it is de duobus oneribus cupri, 
Angtice, two horse-loads of copper, for these words are to be 
understood according to the subject matter. « 

2 S 8 und. 74. 13. In ttvoer, the plaintiff declared for ten pair of cur- 

Stiie96o,36i tallonce, good, without shewing the kind and 

quardum of the stu^ and jo it of such artificial things; 
Sid. 98. 9 Vent Dift trover for planks, unless the plaintiff sets forth ^ow 
78. iSh»w.i44. many, is not good; but for planks in his granary, orJbr 
boolu in his .^tudy, is good. 

Hardr. 111. *14* Id trover for fotfers patents of wine-license,,|sfter 

rut 3 ^ 1 a verdict .for the plaintiff, it was objected, that letters 

L ^ patents are a recora, and Aere capnot be a conYer8ioi},of 

a remrd* Sed per Curiam, the letters patents in the de* 
daratton are only aii exempl^ctuion of those uq^^r the 
great seal, for which trover lies, and they may be con¬ 
verted (a). 

(d Per Ld. Mtmfidd, in the case action of trover in form is a fiction; 
of Oowper v. Chitty, 1 Bnr» 31., 'Ihe in substonce^ a remedy to recovw the 


Trust. 


w 


value of personal cliattels wrongfully 
converted by another to his use. The 
form ^•<•l)pn^es the defendant ^nay have 
lawfully (nine by the pussession of the 
gooils. The action lies, and in many' 
ca^es has been brought, where, in 
truth, the defendant has got the pos¬ 
session lawfully. Where the defend¬ 
ant takes them wrongfully and 1^ 
trespass, the phintilf, if he thuiks fit 
to bring this action, waives the tres- 
pass,aud admits the possession to have 


been lawfully gotten. Henee, if th« 
defendant delivers the thing upon de¬ 
mand, no damages ran be recovered 
in this action for having taken it. 
This is an action of fort,and the whole 
tort lies in the wrongful conversion. 
Two things are necessary to be 
proved to entitle the plaintiff to reco> 
ver in this kind of action: 1st, Pro- 



TRUST. 


1. tiIe father sold the ancient estate of the family, 
and with the money purr base)! n new estate in his and his 
sen's name; tiie fiit>i<*r devised the lands to his-grandson, 
auii d.cd; the devi'^^ee pretending, that the eldest son, who 
jo.ned lii the piirrniasc with his lather, was^ouly a trustee. 
Sed per Cariuin^ Where the purchase is to the father and 
son, he shall never be taken to he a mere trustee, unless 
so expressly declared, but it shall he intended as an ad¬ 
vancement of the son, cspcciaHy if he is not otherwise ad¬ 
vanced, or left unprovided; and it was the ancient way to 
join the sun in all purchases to prevent wardship. 

2. Where a trustee is to pay debts, legacies or por¬ 
tions, out of the annual rents, issues, and profits of the estate, 
he*Qannot alien or sell to raise the money, unless it is to 
be paid at a certain and prefixed time; and if the annual 
profits will not do it within that time, then he may sell, for 
it is within tfic intention oPthc trust. 

3. The testatrix made* fV, R, her executor, and gave 
all her estates real and personal for the payment of her 
dejiis and legacies, and amongst other legacies she gave 
200/.*to her uncle, who was her heir at law; per Curium, 
this is a devise of the Isyids to IV. R. in fee, and no implied 
trusf in him for the benefit of the heir, as to the surplus, 
after debts and legacies paid; for if that had been intended 
by the testatrix, then the devise of 200/. to him had 
been to no purpose. 

* 4. The znfe having assigned her term before mar¬ 
riage, the husband mortgaged the trust. Et per Curiam, 
Wherp a term is settled in trust for a joirUure, or in pur* 

Salkeld, Vol. 111. 46 


Ch.Rep.25. 

2 Ch. Hep. 231. 
Whore the son 
u joined with the 
father la a piir« 
chaMi it eliall be 
intended tor Ms 
ad^Hiicement. 
Ce Ch. 296. 

2 Yern. 19. 


Ibidem. Where 
money ia to be 
paid out ol the 
prnSta, tee. the 
lands etnnot be 
sold. 


Devin of all her 
real and person¬ 
al estate is a de¬ 
vise in fee. 
Ibiileiu 197. 

2 Vcm. 247. 

3 P. Wmt. 191. 
Ca. Temp. 

Talb. m 


lCh.Ren.2S5. 
See 266. W here 
the wife BMinw 
her ti rm beUnre 


[•388] 
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Variance. 


marriage, the 
husband can 
never ebaigie it. 


Hard. 495. 

Ti lilt of a fee- 
simple or tail is 
foi^itpd by trea¬ 
son. Vide Fos¬ 
ter 223. 


suatice of marriage articles^ or if it be the term of the wife, 
and assigned by her before marriage, the husband can nei¬ 
ther charge, dispose, or forfeit it by outlawry, and tliis hath 
been the constant course in Chancery since Queen Eliza¬ 
beth's reign; but if the assignment is made after marriage 
in trust for the wife, it is then voluntary and fraudulent. 

5. A trust of a fee or tail is forfeited by treason^ but not 
by felony; for such forfeiture is by way of escheat, and an 
escheat cannot be but where there is a defect of a tenant, 
but here is a tenant. 


VARIANCE. 


Haym. 398. 
Variance, where 
it is amendable 
by the statute 
16 k 17 Car. 2. 


Postes 9. S.P. 

Vs-riaiice be^ 
twerMi the writ 
and declaration. 


Sid. 103. Be- 
twern I he writ 
cf i-iTOf and re- 
co<'<'. c'-i tif.ed. 

1 fioi. 7.54. 

S i i i ’» •, 

[ ^ 369 ] 


1. IN ejectment for a messuage, with the appurte¬ 
nances: Upon nut guilty pleaded, the plainiitf had a ver¬ 
dict quoad parcvtlam niessuagii jaceti' nex^the messuage of F, 
JSTeev; and tlie judgment was, that the plaintiff recover the 
term of and in parcel of a messuage lying next tlic mes¬ 
suage in the occupation of F. Acer, so that the verdict was for 
a messuage riexl the messuage of F.A'eev^ and the judgment 
was for a messuage next another messuage, in the occupation 
ofF.JVeev; now admitting this is a varianre,it is amendable 
by the statute 16 4^ 17 Car. 2. cap. 8. (viz.) the words arc, 
AU such omissiono^ variaw'es,, defects^ and, otlur matters, of 
like nature^ not being against the right of the matter of the 
suit, shall be amended: But a messuage o/* F. Aeev, and a 
messuage m the occupation of JN'eex, seems .to be no ma¬ 
terial variance. 

2- In rephvin ‘for taking aieria, and the writ and de¬ 
claration were both for taking ave.ria, (viz.) a marc;.and ■ 
upon a demurrer it was objected, that a mare could not be 
averia; and (or this variance between the writ and the de¬ 
claration the defendant had judgment. 2 Lutw. Ginn^s 
case. 

* 3. Error to reverse a judgment in C. B, in ejectment, 
the writ was abated, for that it was to remove the pro¬ 
ceedings between W. R. and IV. W. of the city of Exeesler, 
in the county of the city, and a blank was left for the ad¬ 
dition, and the record certified was, that IV. R. of JVorth 
Moulton in the county of Devon, yeoman, was attached >to an¬ 
swer W. W, clerki and for this variance between W, R, 
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in the writ, and fV, R* with the addition in the record certi¬ 
fied, it was abated. 

4. Error to reverse a judgment in C. B, in trespass, 
the writ, wa^ JV. Ji. dr, 4'c., in com, Warwick^ and the record of error kimI k. 
ccrlified was JV. R, de,^c.y in com, Lincoln. Par Curiam, It cord certified, 
is ti material variance, and by reason whereof the record 
was no» removed. 

b. Writ of error in the Exchequer-chamber to remove Sid. S 69 . Be- 
a record out of B. R. of a certain trespass the husband and enttrandthe 
wife iiad ilonc, and the record certitied wiis a trespass record unified, 
(lone, by the woman n/one, and for this variance the writ was su^'iiL * 
abated. - 


C. BURR V. ATWOOD.* 
f Mich. 1 Aniise ] 

THE plaintiff obtained judgment in a scire facias upon 
a rccogiiizjiiice against the bail, and now upon a writ of of ei’mr in which 
error l)ru«ight, it was quod in adjudicqf/one creculionis ju- die jndgnient 
did i pntdict. error intrrvenit manifest us, ^'c.; adjudged this “*'srccited, 
was naught; it stiould have been in adjudicatione cxeculiouis 
rcro^nilionis pradicl.'hecunso n. recognizance, is not such a 
as might or would be intended on the face of the 
w'rit of error. 


7. KING c. EWER. 
fPascli. 1 Annsc, B. R.^ 

IN a sdre fudas iipon.'i recognizance removed by certio- 2L*l. Ravm. 
rari, and, upon oyer entered m inec verba, Ibe condition of et 

th« recognizance recited in the sene facias was, that the «as i. cited in 
defendant should give notice of trial prosecufori et ejm cle- theseux- facias. 
rico, whereas tlie nscognizance itself wasprosecutori aul ejus 
clerico; Awd'per Curiam, tlfis is a variance, and quite dif¬ 
ferent; so the defendant4iad judgment 

8. ANONYMOUS. [370] 

[PaAh.5 Will. 3. B.R.] 

IN trespass and battery brought against husband and Between the ori- 
wife, the original, as it was recited in the declaration, was 
of a battery only at one time, but the declaration itself was 
of several batteries done by them at several limes; and the 
defendant pleaded to the several batteries, but the plaintifT 
replied only as to one of them, and at the trial had a ves- 
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diet; and upon a motion to set it aside for this variance, 
per Curium^ the original being recited in the declaration, 
but not set out upon oyer craved (a), it shall be intended to 
be right, but nrisrccited in the top of the declaration; and 
the plaiutiir's not replying to the other batteries is but a 
discontinuance^ which is helped by a verdict. 

(a) The Courts will now grant oyer of an original. Vide JDoug, 227. 


9. ANONYMOUS. 

Antes 2. S. P. IN replevin, the writ ivas qxwrecepit averia, aiid the de¬ 
claration was qvare cepit unam cq'uam. El per Ponell, This 
variance between the writ and declaration is naught wven 
after a verdict, which Tz-r/jiv, Chief Justice, denied: It is 
true it is naught upon demurrer, but it is cured by the 
Oxford act after a verdict. 


[371] VENIRE FACIAS. 


Ski 100. 
Salk. 63. 


1 Cro. 583. 
Sid.99. 


1 CfO. 448. . 
StjleSS, 89. 


1. A FEAYRE facias ml respondendum may be without 
a day certain, because by an appearance the fault in this 
process is aided, iiul a venire facias ad triand* exitum, must 
be returnable on a day certain. 

2. Upon an indictment before justices of peace in their 
quarter-sessions, or betbre justices of oyer and terminer, there 
must he fifteen days betteeen the teste and return of the venire 
facias; but if the entry be ex assensu partium, then the ve¬ 
nire facias may be returnable irpmediaie before the justices 
of peace, &/c, 

3. Bui before Justices of oyer and terminer, and gnoh 
delivery.^ an indictment may be found and tried the same 
day, for tliey may award a venire facias returnable unme¬ 
diate, and $0 may the King's Bench for all oifenccs done in 
Middlesex, that being the county in« which that Court fits, 
but not for offences done out of that county, because as to 
such it is not a court of oyer, fyc, 

4. Where an imperfect verdict is given in an assize, the 
same recognizors may be resummoned by certificate of'-the 
assize to explain that verdict, because this is festinvm re¬ 
medium, but in all other cases, where the jury come in by 
process judicial, if an imperfect verdict is received and 
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recorded, no alias venire facias or nisi prius will lie for the 
same jury, but there must be a ventre facias de novo; it is 
true, if a jury is discharged upon a demurrer to the evi¬ 
dence, and without giving any verdict, tlmre an alias ve¬ 
ntre facias will lie for the same jury, but where a verdict is 
set aside, there must be a venire facias de novo, because the 
same jury canndt stand indifferent to try the same cause 
again. 

5. A venire facias de vicimlo villm^Sfc, is good in asupe- Na]rC6.kOrM- 
rior court, because their jurisdiction is*general, but it is 
not so in an inferior court, because their jurisdiction is ciiv 
cumscrihgd toyic vill only, therefore the venire facias must 
be de villfl., and not de vicimto vifiai, but this is contradicted 
by the later *authorities, for it shall be intended, that their p, 
liberty extended beyond the vill. * 30S. 


VERDICT. 


1. IN a special verdict in Irespass, brought against Sir 
Rich. Cox, Baronet, Rich Cox, Esq, and others; upon not iw. Uneer* 
guilty, the jury find a warrant of a justice of peace, com- 
manding the constable to arrest the plaintiff virtute cujtts 
he was arrested, and that the constable required the other 
defendants to assist him to convey the plaintiff before a jus¬ 
tice of peace, and that they brought him to the constable’s 
house, and that prmdici, Richardus Cox, Miles, sent for the 
constable, and commanded him to put the plaintiff in the 
stocks, whereas there was no such person as prcsdictus Richr 
ardns Cox, Miles, before-fbentioned in the record: [But 
Richardus Cox, Baronett,y El per Curiam, this made the 
verdict very uncertain. 

3. The jury were charged at the assizes with an issue Sid. ass. 
concerning a copy-hold, and one of them, after^they were cm Eite 
gone from the bar, ha(^a court roll [delivered to* him], and 2 Hoi. ns. ‘ 
told the rest, that he knew the matter, and that it was for ^ 
the plaintiff^ but the other eleven being of another opinion 
before they saw the roll, left the matter to this juror, and 
so they brought in a verdict for the plaintiff but it was set 
aside, and a new trial granted. 
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Wherr the de¬ 
fendant oonfess- 
eth the action, 
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jni 7 will not dis- 
ehaiw him. 

I Salk. 23. S.C. 


.tones 28, Cl. 


Where the jury 
nay give a gene¬ 
ral or special 
verdict. 


Variant from the 
declaration. 


2 nro. 380. 

Cro Eliz. 147. 
Moor 466. Sid. 
6 - 2 Vent. 151, 
223. 


S. CATTLE & AL. r. ANDREWS. 

. [Hill. 5 W. 3. Rot. 826.] 

ERROR of a judgment in C. B, in an action of trespass, 
wherein the plaiiitiif declared against the defendant for 
several trespasses, (vir.) for breaking and entering his close, 
treading dowi his grass, and taking and carrying away 
water; the defendant justifies as to all, upon which they 
were at issue, and the jury found him not guilty as to the 
treading^ but gave no verdict as to the other matters; this 
was adjudged naught, and for this cause th^ judgment was 
reversed. 


4. ANONYMOUS. 

[Hill. 16D7, at Guildhall, eoram Holt, Chief Justice.] 

I 

SSUMPS/T k^ainst two^ and there was judgment by 
default against one of them, the other pleaded [layment in 
satisfaction of the whole debt, but at .the trial proved only 
payment of his share: Et per Holt, C\u Just. If the jury 
find a discharge only as to this defendant, they must find 
for the plaintifi*, and so they must, though they find the 
payment was for the whole debt, because the other defen¬ 
dant hath confessed the action, and the finding nf the jury 
cannot discharge him; which was done accordingly, and 
small damages given. 

5. Verdict shall not be t.uken so strictly as pleadings, 
but the substance of (he thing in issue ought to be always 
found. 

6. In all cases and in all actions the jury may giva a 
general or special verdict, as well in causes criminal as 
civil, and the Court ought to receive it, if pertinent to the 
p^int in issue, for if the jury (louht they may refer them¬ 
selves to the Court, but are not bound so to do. 

7. Where the action is grounded on the contract, if 
the party mistakes the sum, he fails in his action, as for in¬ 
stance, if he declare for a horse of 20/. and the evidence 
is, that the hdrse was sold for 10/. or for twenty marks, in 
such case the plaintiff shall not recover, because it is gpon 
another contract. 

8. But it is otherwise if the plaintiff declare upon a 

promise in law, or where the action is grounded on a tort, 
as if an action of debt is brought for the escape of ■ the 
husband and wife, and the jury find, that the wife only 
was in execution and escaped, the plaintiff shall have 
judgment. * 
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9. Case, iSrc. In which the plaintifTdeclared, that the 
defcndiiiit was indebted to W'. R. in 40/., who became a * 
ha:iivrn,.i, and that the commissioners assigned debila in 
qioi'hm ’iilu iluln anufx. ronlinrn, prcuU summam 40/. to the 
pl.iniiiir,'wiiercby the defendant became indebted to the 
pliiintiii' in 40/., ai.d being so indebted, promised to pay; 
and npor. the ovidonce the jury found the defendant was 
indebied to the bankrupt in 30/. only, so that the sum of 
40/. for which the pinintilf had declared, was never as- 
sigiiod to liini, nor promised to be paid; but adjudged, 
lluU it was no worse in the plaintiff than if the bankrupt 
himself, before he became bankrupt, had brought the ac¬ 
tion; and* the (lilFerencc •is between an action on a pro¬ 
mise in law as in the principal case, and an action brought 
upon the contract itself; for in the first case, a mistake in 
the snm doth not hurt, but in the other case it doth. 

10. A verdict, which finds part only of the issne^ is void 
as to the whole; as for instance, an information was brought 
for intruding into one messuage, and an acre of land, and i„g, but not 
the jury found the defendant not guilty as to the land, and 

said nothing of the messuage; this waiflidjudged ill as to 

the whole. m va.jUv.sr 3i2. IS; 


I ml 


Where part of 
the issue is only 
Ibiiiid and &ud- 


11. Case, Sfc, for* saying the plal.ntiff had the JrencA Dyer 75. Alle* 
pox, and that he tons, tj-f. the jury find all the words in the 
declaration, cxceyt those, that he had iheJPrench pox, ad¬ 
judged ill for that reason. 

12. So where the defendant wsis indicted for a forcible Sid. w. 
entry and detainer, the jury found the entry peaceable, 

but said nothing as to the detainer; hut if they had found 
the entry peaceable, and the detainer by force, it had 
been good. 

13. But where the defendant was indicted for forging 2 Lev. ili,92i 
and publishing, and he was found guilty de transgressione 
[prOdict.'l, and of the forgery aforesaid, though nothing 

was said of the publishing, yet the verdict is good, because 
the words fieJransgressione vrcedict. include it. 

14. So in trespass for ^ assault and battery, and the 2 Lev. 111 , 221 . 
jury found the dcfcndanl^ guilty de Irahsgressione, and as- cro.Ei!^®!!**" 
sault [pradict.^, and said nothing as to the battery; ad¬ 
judged good, for the word Iransgressio includes the battery. 

15. Action of the case for words, upon not giiilty f lead- Sid. 234 
ed, the jury found that«the defendant non locutus est verba, 

adjudged ill. 

16. So in trespass, upon not guilty pleaded, the jury 
found, that the plaintiff non damnijkatus fuit; this is ill, be¬ 
cause it doth not answer the plaintiff’s charge. 

17. So in assumpsit, and non assumpsit pleaded, the jury Telr. 78,7t; 
found, that the plaintiff was damnified 10 /. by the defend- 

ant’obnon-performing his promise; this is ill, because it 
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doth not directly answer the issue, but by implica¬ 
tion. 

18. So if the issue be solvit ad dienii^c., and the jury 
find quod debet fit is ill. 

* 19. The defendant pleaded plene administravitf and 
the jury found that he had goods in his hands, but did not 
find to what value; adjudged ill, because the plaintifl must 
recover according to the value of the assets found; but if 
action of debt is brought against an AetV, and tie pleads 
riens pert^scentf and the. jury find that lands in fee descend¬ 
ed to him, but not to what value, the verdict is good, be¬ 
cause a general judgment shall be given, ^nd q.ut accord¬ 
ing to the value of the land. 

SO. Trespass against husband and wife, in which the 
plaintiff inter alia declared, that they beat his mare. Upon 
not guilty pleaded, the jury found that the wife did bea* 
the mare, and as to the residWf bfc,f they found for the de¬ 
fendant; adjudged, that this was an imperlect verdict as 
to the husbandf for it neither acquits or condemns him, 
for the finding as to the residue extends only to ,the other 
trespasses. 

91. A verdict found, f^hat W, R, the copyholder did bar¬ 
gain and sell to the lord of the manor all the lands which 
he purchased of IV. AT., and did not find what lai<ds, or 
that they were purchased of W, W., and for that reason 
adjudged ill. * 

22 . In trespasSf the defendant pleaded a custom, 
which being traversed by the plaintiff, ihe jury found the 
custom specially, but variant from that which was pleaded, 
concluding their verdict quod si super tolam malerianif lS^c.f 
they find the defendant guilty, si alilerf ($rc., then they hnd 
him not guilfy. Et per Curianif a venire facias de novo was 
awarded, because there was no verdict found upon this 
issue, there being no conclusion upon the point in issue* 

23. In a quore impeditj a special verdict found an in¬ 
strument uncier the seal of the bishop with this indorse¬ 
ment, (viz.) A resignation nos dthumiedged and accepted by 
the bisiwp; adjudged, that it wao not a finding a resignes- 
Hon in /ocl, but only evidence of a resignationj so if instead 
of finding A feoffment the jury should find there was a 
charter and /(very indorsed, it is ill. 

24. A'veraict, which finds mor| than is in mue, is void 
quoad that, because it is not within the charge or comfnis- 
sion of the jury; as for instance, if a man bring an action 
of debt, and declares for 20 /., and the jury, upon nil de¬ 
bet pleaded, find that the defendant owed 40 /., this ip ill, 
for the plaintiff cannot recover more than he demands, and 
in this case he cannot recover what he demands, because 
the Court cannot lever their judgment from the ver^t. 
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35. Ill trespass for taking his goim awl manleaUf .*1 spe* 4o,55. 
cial verdict found that the defendant as constable look ^croft^. 
the gown for a lax^ hut ft)und nothing as to the manieau; 

per Curiam^ this is a discontinuance ns to the whole. 

36. ' Jlssault and battery by hmband aw! reije. Upon not Hat’d. 166. 
guilty pleaded, the jury found that the defendant was 

guilty as to beating the wife, and nothing was said of the 
husband. Et per Curiam, This verdict is void, because only 
part of the issue was found. 

27. In an action of debt for rent, th<^ defendant pleaded Sid. ssr. ywo 
nil debet modo Sf forma prout, as the plainlilf had declared, ® 
upon wlijch lljey were at issue, and the verdict found guod 
nil debcemodo ^ forma, jis the plaintiff had declared; and 
uppn a writ of error brought, this was assigned for error 
to make the whole verdict void, for the plaintiff did not 
• declare that nil debet modo ^ forma, &/c,, he declared quod 
debet. But per Curiam, the modo fy forma, and what fob 
lows, shall be rejected, and so nil debet shall stand alone to 
make the verdict good. 


VICAR AND VICARAGE. Ca!73 


1, AT common law the vicar had no freehold, and so it Vicar, where he 

continued till 9 3., which gave him a juris vtrum; I*! no fi-eehirid. 

and therefore it hath been held, that lands might be given 

by the rector to the vicar, because the freehold still conti¬ 
nued in the rector; but a stranger could not give lands to 
^e vicar, because in such case he would have a freehold, 
and that would be in mortmain. 

2. And as to this matter there is a remarkable case. Vicarage ea* 
anno 40 Ed. 3. 29, 30. ss. A vicar brought a. juris utrum of 

a carve of lands, to try whether it was the freehold of the 
vicar, or the lay-fee of Hthe prior, the defendant pleaded, 
that he was parson of the vicarage, and prayed judgment if 
the Court would take cognizance of this matter; and it 
was objected, that the vicarage being de/ifed out of the 
rectory, and that by tl^p act and concurrence of the ordina- 
r/; and it being a thing so far depending on the ordinary, 
that he might either decrease the vicarage and add to the 
rectory, or decrease the rectory and add to the vicarage; 
that the endowment of the vicarage, and how much be¬ 
longed to it, was a spiritual thing, and belonged to the 
ordinary; that one parson cannot give to another parson 
^ALKELD, Yoit. III. 47 
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SCco. 518. 


libel by a Vicar 
tohavc'his\irAr< 
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without license. Sed per Curiam^ The thing in demand 
is a mailer of freehold, which cannot be tried by the or* 
diwiiry especially, there being a warranty and the act of a 
stranger in the t*ase: it is true, heretofore it w as held thaA 
a \ icar could not maintain an action against the rector, but 
that w'as when the vicar had no certain estate in his pos* 
.sessions; but now the law is altered, for the vicar is en- 
dow'cd to him and his successors in severalty, which is a 
fixed estate, and therefore he may maintain an assize 
against the rectory as well as against a stranger; and it 
ir.ay he that the lands in question were not derived from 
ti.e rectory, and assigned by the ordinary tq the *ricaragc, 
but given and annexed to it by a luy-stranger. 

3. As concerning a rectory, it is an aggregate inherit¬ 
ance, and must'eonsist of lands as well as tithes, there must 
be the church and churcliyard at least; and therefore* 
where the plaintiff declares of a rectory, he must prove 
more than tithes; but yet a rectory may be without 
for the rector may liave conveyed away his glebc^ and there 
arc many composit jons between the rector or vicar] by which 
all tlie titlics and glebe are conveyed to the vicar, reselling 
only a rent to tbc parson; and the glebe, originally con¬ 
sidered, W'as only an addilament ex ilmio fwulutoris, and 
the common law, upon the creation of a parson, gives him 
nothing but the ^ithes. 


4. SMITH r. WALLER. 

[Trill. 12 Will. 3. B. R.] 

WHERE the vicar is endowed, and comes in by institnlioH 
and induction, he hath c:nram animarnm aclmliler, and is 
not to he removed at the pleasure of the rector, who in llys 
case hath only mrum animarum habitualitcr ; but w’here the 
vicar is not ciidow'cd, nor comes in by institution and zn- 
dnetion, the rector hath curam animarum actualitcr, and may 
remove the vicar at pleasure; and where a vicar is endowed, 
it is alw'ays out of 4he rectory, aifd by the act of the ordi- 
TMry; therefore where the question is, whether it bq a 
vicarage or not, it shall be tried in the Spiritual Cmirt, be¬ 
cause it could, hot begin or be created but by the ordi¬ 
nary, and with his concurrence, and so it is of an appro¬ 
priation* 


5, LUTTON r. KING. 

BEFORE the statute 31 H, 8., a vicar might libel 
in the Spiritual Court for an augmentation of his vicar¬ 
age; for, upon the creation of vicarages, that power Vac 
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commonly reserved, and where it was not reserved the 
bishop could not augtnent them, and libels far that purpose 
were frequently exhibited against impropriators; but now 
since by the statute fw?^>rc^« tVj//orw^are made luy~ftcs, the or¬ 
dinary cannot inlcrmedille, neither could they have sued 
for tithes in the Spiritual Court, if that power was not par¬ 
ticularly saved' to them by the statute: But there seems to 
be a dillercnce where a vicar sues a hy-improprinlor, and 
where the impropriator is a spiritual person, for in the last 
case it is probable he may sue for an angmeututim: and in 
some cases, where the impi^>pi'intiun is not a lay-fee^ us in 
the ease *of th^; choristers of Salisbury, where the appropria¬ 
tion of a* parsonage was*made to their before the statute, 
and continues so still, and in such case the bishop may 
make an augmentation, if that power is reserved, for the 
•persons are subject to his command. 

*6. A vicar libelled for tilliO-> of wml, the defendant 
suggested for a prohibition, that time, out of mind they had 
paid no small tithes to the vicar, but that by the custom 
of the pijfish they were paid to tlie prgisoii: Per Curiam, if 
t]:e rM'.ciowment of the vicarage is lost, the tithes must be 
paid according to cubcom. 


VISITATION AND VISITOR. 

See the Case of Proxies, Davies 1. 


• 

PROXIES or lyrociiracies, so called by the canonisls, 
because upou every visitation by the bishop, the parson or 
church visited w'crc to prq/cute necessary provisions for the 
visitor, and this provision was originally in esculmlis, ^ po- 
culenlisj but as our socage, which was so many days plough¬ 
ing the lord's land, came in time to be converted into cer¬ 
tain payments of money, so this provision wa^ changed in¬ 
to a certain sum of money paid to the ordhiasy, as being 
demure visitor of allchifrchcs within his diocese; and being 
thus settled, it was paid and became due whether there 
was actually any visitation or not, as that rent, which the 
tanant was to pay in lieu of his socage service, came in time 
to be due and dcmandable whether the lord had demesnes 
to plough or not. 

2. These proxies are now part of the settled revenue of 

bishop’s fee, tlic king himself pays them for his ap~ 


I Mod. so. 
WluTo till- cn- 
iluwnifiit is lost, 
tlio tiUx -s must 
lie paid iiccoiil- 
ing to cii.siiiiii. 
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proprialions, as the abbeys did before the dissolution, when 
they had appropriated churches. 

3. The commissary^ at Uiis court of visitation, cannot 
cite lay-parishioyiers, unless only ckurefaeardens and sidesmen^ 
and to these he may give bis articles, and inquire by 
them. 

4. The Archbishop of Canterbury never visits the diocese 

of Ldmdon^ this is by agreement between them; and iu 
consideration thereof, if a cause arises within the diocese 
of London^ and the^Suit is brought in the arches before the 
archbishop, though this is per sallumj yet the bish(y/ of Lon¬ 
don is to allow it. • 

*5. As to visitors of layfoundatlons, they are either by 
appointment of the foumkr^ or by implication of law; those 
which arc by appointment are such to whom the founder 
delegates that power. 

C. By implication of law, the founder and his heirs 
arc visitor.*!, if no particular person is appointed; and this 
is a reservation the law makes to him in lieu of the land 
which he parted w'<hal; and as the foundation is a crea¬ 
ture of his own, so it is reasonable that it should be visited 
by his heirs, to see that the charity of their ancestor is not 
perverted, 

7. Corporations aggregate and instituted by private 
charity, if they are lay, they are visitable by the founder, 
or by whom he appoints, and from the sentence of such vi¬ 
sitor there lies no appeal. 

8. But if spiritual, it is visitable by tlic ordinary, and 
from his sentence an appeal lies. 2 Show. 74. Qwzre. 


VISNE. 


Fide Stat.4 & 5 Ann. ch. 16. 3 Greo. % ch. 25. 


1. WILSON ». L-AWS. 

[Pasch. 6 Will. 3. B. B. 1 Ld. Raym. 20. S. C.] 

IN an appeal of murder^ it was objected, that the fact 
was laid in the parish of St. Giles in the Fields, when it 
should be in the vill, as it ought to be in the statute of 
Gloucester: Sed non allocatur, for the parish shall be intended 
a vill, and there is no difference between a parish ahd a 


ViSNE. 
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villi it is true a parish may contain more vills than one, 
but that shall not be intended unless shewn. 


2. BOOTH r. JOHNSON. 

[^Hill. 1 Annie.] 

WHERE the plaintiff in his declaration lays the vistic 
in Gray*s Inn or Whitehall, which arc no vills, yet after a piawwhich h no 
verdict or demurrer they shall be intended to be vills, and {ote'a” 
therefore.if thp defendant will take any advantage, he must vui, aRcr a dc> 
plead no*such vill as Gray'*s Inn, ^c. muirer, or ver- 


3. THE QUEEN INHABITANTS OF WILTS. [ 381 ] 
[Trin. 3 Annse.] 

IN an information against the county of Wilts, for not re* c Mod. sor. 
pairing Laycock bridge, the Court hcld*that the attorney- 
general might take a venire facias to any adjacent county, 
and that it might bo de corpore of the whole, or de viceneto ® 
of some particular place therein next adjoining. 


4. WAY GALLY. 

[Trin.3 Ann.B.R.] 

THE lessor brought an action of debt against the lessee Mmi. Cues 194 
for rent, upon a demise of lands in Jamaica, and laid his 
action in London; the defendant pleaded, that the lands 
viere in Jamaica, and there arc courts there, ^c. Adjudg¬ 
ed*upon demurrer that this plea is ill; but if in any action 
laid here, a local issue should arise (as suppose in Ireland), 
it may be tsied in the county where the action is laid, ac¬ 
cording to D<mdale*s case, or a suggestion may be entered 
on the roll, that such a place in such a county lies next to 
Ireland, and so have a jury from thence. 


5. ANONYMOUS. 

RULED, that the want of a venue is only curable by Where the want 
such a plea which admits the fact for the trial whereof it cured?"”* ” 
was necessary to lay a venue: The plaintiff declared on a Vide hob, 82. 
bond, and laid »io venue, the defendant pleads a release; 1^’^*’ 
now by this plea the want of a venue is cured; aliter if he * Cro. 12 b. 
hatf demurred; guare, if he had pleaded non est factum* 
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Vide 1 SalkJdJL UNION. 


Though by au 1. BY an un/on, bolh churches become one, undone 

benejice, and one atlvowson; but as to taxes and 
palish, yet as to repairs, they are several, for otherwise it might be preju- 
tpes and repain dicial, because the old church may be less in proportion 

mn may make 2. Where the churches arc poor and Vwid, toe patron 
an union. Ordinary might make an union without the king, but 

not if they were rich; for an advow-ion lying in teiAire, 
the king hath a possibility of an csc/tcat, lapse., 4*e. vshich 
could not be lost without his consent. 

3. If the church is full, then both parson, patron, and 
ordinary must consent to an union. 

3 Cm. 719. 4. Ill a f^imre impedil, the defendant pleaded a dispen¬ 

sation for two benei'Aces, and upon oyer of the iettefs patents 
of dispensation, it was thus; 

Thefomofan S- ss. It took notice, that there were two bcncliccs, 
union. and of small value, therefore unimus, incorparumm, ^ an- 

neximus, the one to the other, for the life of IV. R. the pre¬ 
sent incumbent;*it was objected that here were no words 
of dispensation, and therefore this clause cannot enure ns a 
dispcnsalton, neither can it be an union, because it is done 
by the king alone, without the concurrence of the patron 
and ordinary: Sedper Curiam, though there cannot lie a 
perpetual union without such concurrence, because it is a 
loss both to patron and ordinary, yet there may be ;i tem¬ 
porary union, as in this case, for the life of the incumbent, 
and this might be done by the metropolitan alone, for afh;r 
the death of the incumbent the union is dissolved, and'no 
loss accrues cither to the patron or ordinary in the mean 
time, for the one hath his presontation and the other his 
adgoission. and this is a complete dispensation, and allowed 
by the statute 31 4^37 H. 8. cap. ^\. (viz.) Any license, 
union, or dispensation to the contrary. 
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UNIVERSITIES. 


1. OCTOCilKTA dnmit apud actum Oxford, dal, cla, 19 
Ed. 1. Mnnh. G. v. 3, 

2. Strata rivitntis mandat, per hreve regis cmnulari per bur- 
senses' OxoH, li-' ffuod jwreuaria dcstruantw. Clans, 29 Ed. 

1 . Mavih. 11 . 1), 2 . 

3. Brevp regis ne. justa ^ alia facta armorum fianl prnpe 
Oxon. ne^fuies*vlinlnr. in)j)ediatnr. Claut. 33 Ed. 1. Metnb. 

2. T). 1 . Menih, 3. r. 2. 

4. lirrve majori if Imllivis Oxon, dr, nssisa pants vini ob- 
fvrvand. I'J'" de rutiunobili predo super viclualia impmuinrl, sicut 
per juramentum eancellivrio if procuratoribus astringuntur, 
Claus. 33 Ed. 1. Memh. 18. D. 2. 

5. 'riic University of Oxford hath jurisdiction in all tres¬ 
passes, injuries, quarrels, crimes, and matters whatsoever («) 
which do not concern life or freehold. 

C. But an ejeetment for the right of a chattel real; as for 
instance, of a lease for years, shall not be determined there, 
for though a freehold is not iccovercd, yet the land is 
drawn from him who perhaps might have the freehold. 

7. Neither hav5 they any jurisdiction, unless the plain- 
UflT or defendant be a scholar or a servant of the university, 
or of some college; but if either of them is a scholar, it is 
(ben a matter within their jurisdiction; but yet, if either 
of them is entered into a college by a trick to avoid a suit 
in II, R., or to excuse himself from town offices, their priv¬ 
ilege shall not be allowed. 

8. The university demanded conusance of a suit brought 
in %lic Exchequer by quo minus, and it was allowed. 

9. Debt against the defendant, a townsman in Oxford, 
for refusing to execute an office in the corporation: It was 
moved, that *hc being a sA’vant to Dr. Irish, might have 
the privilege of the uniTsersity, and » charter was pro¬ 
duced, by which it was grunted, that the members and 
servaiits of the university should be sued in the Vice-chan¬ 
cellor's Court, and not elsewhere; and a cerfificate from 
the Chancellor, directej} to the Chief Justice, tfiat the de¬ 
fendant was matriculated and registered in the university; 
but it appearing to the Court that this was done two days, 
and no more, before he was chosen to this office, and that 
he was a painter by trade, and had lived several years in 
the corporation, and no servant attending Dr. Irish, the 
privilege of the university was not allowed. 

(a}^t cannot hold plea for the penalty of a statute. Skm. 665. 


Where tlii-y 
havejui'iitiiicliaii, 
luul where ikut. 

Viilf Lil. 10. 

1 Salk. S4J. 


Cro. Car.73,8S. 
1 Mud. 164. 


2 Vent. 106. 

Hard. SOS. 

Ku stich claim 

alUM‘iin|iarlancc. 

2Shuw..152. 

2 Vent. lOG. 
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Vide Doug. 530. 
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USES. 


1 Rep. ISS, 129, 
187, 133. 


1 lust. 49. 


See Samms v. 
Junes. 


See ilorev. Dix. 
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2HciI.260. 
2 Cra. 181. 
I Lev 39. 


1 Cm. 530. 

Vi. IMowd. 307. 
Joii. 4VJ. 2 Hoi. 
'8S. Sir 931. 


I. USES were not at common law, neither were they 
ever mentioned till the reign of R. 2. and therefore there 
is no remedy at law for them. 

3. But yet the esiaie and limitation of an use ought to be 
governed and directed by the rules of coilimon~law; and 
there is no difference between estates conveyed by way of 
7tsc and by wpy of possession. 

3. Where a man intends to pass an estate at and by a 
common law conveyance, it shall never take effect as a 
covenatU to stand seised; or as a conveyance upon the statute 
of uses, 

4. As for instance, if by deed I give^ grant,.and enfeoff 
my son, i/c, with t£'letter of attorney to make livery, this shall 
not enure as a covenant to stand seised; but it might have 
been otherwise if there had been no letter of attorney in the 
deed. 

5. The father being seised of a reversion, granted and 
confirmed the skmc to his son, to the use- of himself for life, 
remainder to his son, without any attornment, this convey- 
ance is void *, yet if there had been no limitation of the use, 
this deed might have enured as a covenant to stand seised. 

6. So where by deed between the father and son of the 
one part, and W, R, of the other part, the father did give, 
graiU, and enfeoff W, R, to the use of his son; there being 
no livery, this is a void conveyance. 

7. Now us to considerations to raise an use, the qiscs 
are, if the conveyance is by way of covenant, tlie consid¬ 
eration must be cither rwiural affection or marriage, 

8. If it is by bargain and sale, then the ^consideration 

it be money, 

*9. Therefore a aroenanl to stand seised to the use of his 
son, and his wife whom he shall marry, this is good. 

10. But a covenant to stand seised to the use of himself 
for life, kcmainder over, with a power to let leases for 
forty years to persons who are stfangers; this is not good 
as to the strangers, because they are not privy to the con¬ 
sideration; but if it had been to make leases to any of his 
children or kindred, it had been good. 

II. So a covenant to stand seised to the use of A, and B,, 
and C. his brother, this is good as to the brother, and it is 
entirely in him, but void as to the other two, because not 
privy to the consideration. 
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12. In a covenant to star^ seised, the word covenatU is but i Vent. i4o. 
declaratory; therefore, if the father by deed sets forth, that 

he stands seised to the use of his son, and doth not cove* 2 Vez.' 

nant to stand seised, yet it is a good covenant. a Tsf 

13. So if by deed the father grants his lands to his son seeBucUeyv. 

in tail, this is a,good covenant to stand seised. Simondk. 

14. For if the word covenant was obligatory, the deed 
should not enure as a covenant to stand seised. 


15. Therefore, if the father cacenants that his lands siM. 788. 
shall remain, and descend to his son after his decease, or 

that he will convey to his son, this is not a covenant to 
stand seized, for it is only obligatory to a future thing. 

16. But if the father*covenan/5 to stand seised to the use Wm. 37 . 3 Lev. 
of the son, and to do any act for farther assurance, or to 

levy a fine to the use of his son in tail, and'that if not le< 

^ed before such a time, that then he will stand seised to 


his use, this shall enure as a covenant to stand seised. 

17. It has been already said, that there were no such 
thii^ as s^es at common lam; the reason was, because the 
feofree was always taken as the owner of the land, and that 
it was very inconvenient and absurd that there should be 
two sevend fees and ^owners of the same land simtU ^ se- 
met; therefore at common law the feoffees to uses were the 
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very tenants, and had a right to forfeit. 

18. But the statute to remedy this incenvenience hath 
united the estate to the use; so that now the feoffees to 


uses have no estate or interest at all, but in respect of the 
contingent estates and uses limited in the deed. 

19. And this is neither a naked authority, nor a mere Vi.FeameC.R. 
estate which they have, but aliquid medium between the t®®-) 
estate and authority, they have scintilla Juris and a possi- 
bilitas usus emergentis, 

fp. Some questions have been made, out of what an SirW.jon.i9r. 
use*shall arise; as, for instance, it hath been held, that 
uses shall be raised only out of a freehold, that they cannot 
be raised out of a chattel^because that is in nature of a 
trust, nor out of an use, nor out of a bare right, nor o^.of 
an intended purchase; asVhere a man'eovenants to^|bd 
seised of lands which he intends to purchase, nor out of Moor 509. 
such.things which ipso usu consumuiUur, as commons, fyc. 

31. But rofUs, liberties, and franchises, an^ yuch local 
inhmtances,maj be granted to use; but not mere personal 
inheritances, as annuities. 

23. Where a feoffinmt is made without express use or Pjrer 10 . 
consideration, there the use shall be in the feoffor by im¬ 
plication of law; but it is otherwise where a man makes a 
gift intail, for there is a tenure, which is a consideration. 


SALREbD, Yol. hi. 
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2 Salk. era. s.c. 
Fair. 71. Whti-e 
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suit. 
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»27H.e. 


lMod.S62. 

2 Vent 35. 

2 Mdi. m 
HVliBt is a good 
ooiisiilcnition to 
cim unite. 


23. LAMPLUGH r. SHOTTERKLL. 

[Pasch. 1 Annte, B. R. 2 Ld. Rajm. 798. S.C.] 

f 

THE case was, a bargain and sale w'as made for a year 
in consideration of 5 s, paid, and thereupon a release to 
the bargainee and his heirs, witiiout expressing any con¬ 
sideration; the question was, Whether the use should re« 
suit to the bargainor? and it was insisted that it should 
not, because the release doth not enlarge the first estate, 
and that is to the use of the bargainee, and both are but 
as one conveyance, and the 5 s, mcntioned>4n the, lease ex¬ 
tends to the release, and the quantum of the consideration 
is not material, for a penny is sullicient; but on the other 
side it was ai gued, that this conveyance is in nature of a 
feoffment, upon which an use shall result to the feoffor 
where no consideration is expressed. 

24. Uolt^ Ch. Just. Before the statute of * uses there 
might be a reason why an use should result upon a feofi^ 
mont, for it put llrvi estate out of the feoffor, avid he had 
only a trust left which could not be forfeited; and to this 
P'^-posc «n< h feoffments were made, but this cannot be 
since die .ratute; for if an use must result to the feoffor, 
and the estate must be executed to the use, the feoffment 
is in vain, and* the party hath made a,conveyance to no 
manner of purpose, being in the same estate as he was 
before he made the fco^ent; and so it is of a lease and 
release; but it is otherwise upon a fine or recovery, for they 
may have their particular estate in other respects, as bar¬ 
ring upon nonclaims or remainders. 

So it is if by feoffment, or by lease and release, a man 
conveys any particular estate mediate or immediate, to 
another person, there the residue of the estate shall,^by 
implication of law, remain in the party himself; but wdere 
no estate is limited to another, there the whole conveyance 
is to no purpose, if the party be construed to have the re- 
.sulting use to him. 

SS. In a special verdict in ejectment, the only point 
was. Whether a lease for a year, made upon no other 
consideration than the reservation of a pepper-corn,..shall 
operate as a bargain and sale, and make the lessee capable 
to take a release? Et per Curiamj*dt shall, for the reserva¬ 
tion of a pepper-corn is a sufficient consideration to rais«i 
an use. 
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USURPATION. 


. F. N.B. 31. 2 Inst. 358. ^3 Bl. Cbm. 242. 


1. AT common lato the patron in fee was put out of pos* 
session by an usurpatiorij and though he iftight recover the 
advowson itself by a writ of right, yet he had no remedy for 
the presetfiatiom hoc vice, nor if an another avoidance hap¬ 
pen, unless lie brought his writ of right, and recontinued 
the advowson. 

2. If the patron had the advowson in tail, or for life, 
tfhis turn, and also his whole advowson, was gone. 

3. If an tisurpaiim was made upon tenant by the courtesy, 
or in doaer^ or upon a lessee for years, or upon a bishop 
in time of^ vacancy, neither the heir or he in reversion or 
successoi^ could present at the next twm, but now this is 
altered by the statute, and the law is, 

4. That if there Jbe an usurpation upon a patron in fee, 

he may bring a qmre impedit tor the present turn, but then 
it must be brought within six months, otherwise he is put to 
his writ of right of advowson. • 

5. But if he is only patron for life, and doth not bring 
his quare impedit within six months, he hath lost his advow¬ 
son for ever, for his intercsf is discontinued, and he can¬ 
not present or maintain a qunre impedit for the next turn, 
being out of possession, and a writ of right will not lie; 
therefore the estate in reversion is discharged of that inter¬ 
est, but he in reversion may have a writ of right. 

If there is an usurpation on a tenatU in dower, or te- 
naAt by the courtesy or guardian, and six months pass after 
the particular estates are determined, and the heir comes 
of age, the bcir may maintain a quare impedit, or present 
to the next avoidance; and if he doth not, then he is puw 
to his writ of right. * * 

7. And so it is if the ancestor grant the advowson for 
life.or years, and an usurpation is made, ^he heir may 
maintain a quart impedit for the next avoidance, as his an¬ 
cestor might have done; so it is of a successor, for a rever¬ 
sion by descent, and a succession, are within the statute, 
but a reversion by purchase is not. 

AJpon the statute of 1 Eliz,, if an usurpation be on a 
bishop, it shall bind him, because he suffered it; but his 
successor may present to the next avoidance, or bring a 
qmre impedit, though he is out of possession. Jones 46. 

•» 




Mntt. 66. €lt«t. 
7 Ann. c. 18. 
Hut. Westm.S. 
13 Ed. 1. c. 5. 
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Usurpation. 


9. An usurpation cannot put the king out of possessim 
of bis land, much less divest an itihentance out of him, 
therefore it cannot divest the inheritance of an advozoson out 
of him, for nothing can go out of him without a record, *io 
more than it can come to him. 

10. But an usurpation may dispossess him of his pre> 
sentation, (z. e.) it may bind his possession, so as he cannot 
remove the incumbent, without a quare impedil^ though it 
cannot so divest his estate in an advowson as to bind his 
inheritance and put him to a writ of right, ifc. 


11 . 




MUGG V. LROAVN. 


{[Fasch. 12 Will. 3. B. R.[] 


1 Salk. 161. 
S.C. Of let. 
ters patents ad 
corrmtandum. 


Hatt.66. 
UmrpalioD on 
Icfseefor yean. 


3 Bulat. 38. 
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IF an incumbent be in by usurpation on the king, and 
would be confirmed, he must not procure a new presenta¬ 
tion from the king, because that would be void, the church 
being full; but he must get the king’s letters patents reci¬ 
ting the whole master, and therein granting the. church to 
him: And per Holt, Ch. Just, these are called letters pa¬ 
tents ad corrohorandttm, 

12. An usurpation upon a lessee for years gains the fee- 
simple, and puts the true patron out of possession; and 
though by the statute of Westnu 2., he iq reversion, after 
the determination of the lease for years, may have a quare 
impedil when the church is void, or may present, and if 
his clerk is instituted and inducted, then he is remitted to 
his former title, yet till that is done, the usurper hath the 
fee, and the writ of right of advowson lies against him. 

13. Quare tmprdiV, the defendant pleaded an usurpa¬ 
tion made by the queen after the death of the last incum¬ 
bent, and that her clerk was admitted, instituted, and ^in¬ 
ducted, and was in possession for six months; the plaintifif 
replied and set forth, that the patron had brought a quare 
impedU against him who was iupumbent upor; the queen’s 
presentation, and had judgment against him by default: 
*And per Curiam^ by this judgment the patron was remitted 
to his former right; but it had been otherwise if the queen 
had presented on a deprivation, for there the patron must 
have six months to present after notice of the deprivation. 
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USURY. See Indictment 8. 


1. THERE must be <* 1 . corrupt agreement for more than 2 era. 677. Cm. 
statute interest, otherwise it is not usui^, and the defend* 
ant shall not be punished, unless he *receive some part of 'Koy m" ‘ 
the money in affirmance of the usurious agreement, for it 
is the rc(3kipt and not the contractj which makes him punish- 292 ] 2 Bi! 706 . 
able. * 1 Hawk. ch. 82. 

2*. Interest upon hoUmiry bonds^ which .is fanus nauti- ® 
cum or usura marilima, is not within the statute. 


3. MASON r. ABDY. 
[Trin. 1 Will. S. B. R.] 


THE obligor was bound in a bond of 300/. conditioned 
to pay 22/. 10 s. premium at the end of the first three 
months after the,date, ^c., and sixpenct;^ in the pound at 
the end of six months, as a farther premium^ together with 
the principal itself, in case the obligor be then living, but 
if he die within that time, then the principal to be lost; ad¬ 
judged this is an usurious contract, because there was a 
possibility that the obligor might live so long; and there is 
an express provision to have the principal again. 

4. Debt upon bond, dated 24 May^ conditioned to pay 
3^/. on the 25th day of February, ire. The defendant 
pleaded in bar, that after the making the said bond (viz.) such 
a day the plaintiff corrupte recepit of the defendant 30/. for 
the use of tbe said 300/. fqf one year, {viz.) from such a day 
to such a day, which is more than six per cent, per annum, 
contraformam statuti; and upon a dem\ilrrer to this plea it 
was adjudged ill, because the tstatute makes all bonds void, 
where money is Xlcnt upon or for usury, and where more is ta¬ 
ken than after the rate of six per cent. But this iSqnd doth not 
appear to be for money lent upon or for umry, but for pay¬ 
ment of a just debt; and if there is an usurious contract 
§after the bond made, that shall not affect the bond to make 
it ypid) because it was good at the time it was made; but 

the latter clause of the statute such an usurious con- 
, tract is punishable by forfeiture of treble the value. 

5. Information w'as brought upon the same statute, set¬ 
ting forUi, that the defendant, 16 JVbvem&. 20 Car. 2*i 


What IS an uau> 
rkMiB contract. 
Garth. 68. 

2NoI. 47. Mn 
398. 2 Cro. 508. 
Cro. Eliz. G^, 
741. 5 Co. 69. 
Gown, 770. 

1 Wils. 286. 

1 Atk.304. 


1 Saund. 294. 
Where coiTuplc 

3 it IS uu 
plea. 

3 Mod. 35. 

■Ton. 410. Cii'. 
El. 20. IH. Ul. 
462. Gown. 114. 
1 Freem. SSS. 

1 Hawk. cb. 82. 
s. 12. 

+12 Car. 3. c.l3. 
^Postea 6 . S. P. 
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Usury. 


\ide 2 Bur. 
1077. tkiwp. 
112. 1 H. Bl. 
Rep. 462. 


•Antea 4. S. P. 


Ventr. 38. Sid. 
421. 'll^ere 
judgment cannot 
be given upon 
the sbitnte, it 
shall be given as 
at common law. 


Lutw.'Grange’s 
Cam. Where 
fte statute was 
not pleaded, the 
bond,though 
usurkmsjis good. 


What contract 
Tot extraordina¬ 
ry interestis 
good, and what 
not. Vide I 
WUS.S8& 1 Atk. 
304. 


lent W. /K. 20^ till June following, wiiich is six months, 
and that afterwards, (viz.) ad jinem termini pradict.^ he took 
of the plaintiiT corrupte extorsive thirty shillings for the 
loan thereof, which is more than allowed by the statutp. 
Upon not guilty pleadcil, the jury found for the informer; 
but the judgment was set aside, because it appears that this 
corrupt agreement was made *ad fmem termini, when by 
the statute it must be at the time of the contract made, and 
if the contract is not then usurious, the assurance is not 
void; but the borrpwer shall have treble the value, as for* 
feited by the statute. 

6. Information against the defendant, for that he on the 
30</i of May, ifc., by way of corrupt contract and agreement, 
cepit V ad lucrum suit, convertit 40 s. for deferring the day 
of payment of 25/. from the 29lk of July to the fiOlh of May 
(which was the day on which he took the 40 s. contra fm 
mam statuti); after a verdict for the plaintiff, it was moved 
in arrest of judgment, that it did not appear by this infor¬ 
mation that the 25/. was money lent; but if it had it isjll, 
because the taking the 40 s. was after the lending, and 
there was no corrilpt agreement laid either before or at 
the lending. Sed per Qiriam, If upon this infoimation 
judgment cannot be given on the statute to pay treble the 
money taken, yet being found that the defendant took 40 s. 
by a corrupt agreement, judgment shall be given against 
him at common ikw, which is fine and imprisonment. 

7. Debt upon bond conditioned, that in consideration 
of 12/. paid by the plaintiff to jthe defendant, he became 
bound to pay the said plaintiff 14/. if he lived six months af¬ 
ter the date of the bond; there was a plea and demurrer, 
and it was objected, that it appears by the very condition 
of this bond, mat the contract was usurious, it being to pay 
14/. for 12/. in six months after the date of the bond; it is 
true, this might have made the bond void, if the stattfee 
had been pleaded, but that not being done, this objection 
comes too late. 

8. The distinction in the bodks is, that where the prin¬ 
cipal and interest are both in dsypger of being lost, there 
the contract for extraordinary interest is not usurious; but 
where the principal is well secured, and the interest only 
in danger, It 48 otherwise. 
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WAY. 


1. INFORMATION against the hundred of Yamlon^ 
for not repairing a highway, the defendants pleaded that 
non reparare debent, upon which they were at issue, and 
though it was ill, the Court would not quash it till the 
Issue wa9*trie<^ that it iqight be known who ought to re¬ 
pair, and upon the trial the jury found qujod reparare non 
debent; but did not find who ought to repair, and there- 
^rc it was insisted that no judgment could be given. Sed 
per Curiam, The judgment shall be, that the hundred of 
Yamton eat acquieta, cand that the other vills between whom 
the issue was, should repair. 

2. Indictment at the sessions for stopping communem 
viam pedestrem, ad ecclesiam, ad commuriBm nocurnentum, sSrr., 
it was objected, that an indictment would not lie for stop¬ 
ping a fool-way to the^hurch, because it was only a nuisance 
to the parishioners, and no more than a private damagc(a). 
Sed per Curiam, It being laid ad commune nommentum, the 
church may be 4:he terminus ad quern, and the way 
may lead further. 

3. Where a parish is injjlicted for not repairing a way, 
they cannot plead not guilty, and give in evidence that such 
a person is bound to repair either by tenure or prescriplim, 
because the parish is liable de communi jure; but if they 
would discharge themselves they must plead the tenure or 
prescription, 

4. Presentment in the sessions by otte justice, that the 
hi^way in Stoke common was out of repair, and that Sir 
JV*. S, ought to repair it ratione tenura of certain lands, 
parcel of tbUe said commofi, which he had encroached and 
inclosed from the highwz^, and which,time out of mind 
had been parcel of the highway, and that he did not re- 
paiV it ad commune nocurnentum, Sfc, This presentment 
being removed into B. R. the defendant pleaded, that the 
inhabitants of Stoke ought to repair it, and traversed, that 
he ought to repair rotione tenuraj and upon a demurrer to 
this plea it was objected that it was ill, because the de¬ 
fendant had not answered the encroachment, which was 

i^thcipal matter. Sed per Curiam, the defendant be¬ 
ing Charged to repair ratione tenura, that is the chief.mat¬ 
ter to be answered, because if he had been chargeable by 

(a) Vide 1 Hawk, ch. 76. s. 1. 
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Way. 


reason of the encroachmerU, he ought not to have been 
charged ralione lenuras; for there is a great difference be¬ 
tween the one and the other, because where there is an 
encroachment^ the party enay lay it open when he will, and 
then he is no longer chargeable to repair(a); but where 
the charge is ratione tenuros^ he is still bpund to repair, 
though he lay it open to the highway. 

Rsjm, 5. Upon an indictment for not repairing a highway^ if 

mSu iCr nofre- defendant produce a certificate before the trial, that 
nailing, Uie de- the Way is repaired, he shall be admitted to a Jim; but 
^tniiied"to^a^* ® ^ordict such Certificate will be too late, for then 
lineonaccniii- there must be a constat to the sheriff, and he ought to re- 
cate, that it is tarn that the way is repaired, because the verdict being 
afcji- a vci-dict. 81 record, must be answered by record. 

2 Vent. iGG. 6. Case, <$rc., for stopping a way, in which the plaintiff 
deciai^'^'iw^ilir’ *lcclarcd, that he was possessed of an ancient messuage, 
poss^ionTaud ^od had a footway over the defendant’s ground, as be- 
ijit* ^ 0 * c messuage, dr de jure habet, and that the 

i>1eader,'c.S 9 ?' defendant stopped it: Upon demurrer to this declaration 
3<iedit.voi.5. it wus objected, thct it was ill, because the plaintiff did 
page 347. prescribe, or otherwise entitle himself to this way than 

only by a bare of a house. ^Sed per Curiam, the 

declaration is good, it being no more than a possessory 
action. 


Indictment .was found against the defendant, for that 
■wayfand wh'at*" vi d* armis part of the highway, leading from Shoreditch 
not. to Stoke, drc. postibus ^ rtpagulis inclusit: Upon a trial at 

bar the chief question was, \fhether the place inclosed 
ch’76.’s.V.***'’ highway or not? Et per Hale, Ch. Just. A way 

leading to any market town, and communicating with any 
great road, is a highway; but if it lead only to a church, 
or to a house or village, or to some particular close, it is 
a private way; and that the parish of common right is to 
repair the highway, unless particular persons are obliged 
by custom or prescription, but private ways are to be re¬ 
paired by the village or kamlet,.waA sometimes by a parti¬ 
cular person. 


(a) Fide 1 Bar, 46#^ 
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WILLS. 


1. FISHER r. NICHOLLS. 

[Hill. 12 Will. 3. B. R] 

IN this case it was said by HoU^ Ch. Just, that in wills 
the constructij^n is more favourable to fulfil the intent of 
the testa'tor, than it is ib deeds or other conveyances exe¬ 
cuted by him in his lifetime; therefore where there is a 
gift by will to W, R. and his assigns for ever, this is an 
tstatc in fee; but if by deed, it is no more than an estate 
/or life} so if a gift be made to W, R, and his heirs male, 
by will, is an estate-tail^ but by a deed, it is a fee-simple; so 
a devise to his eldest son and his heirs, after the death of 
the wifeoT the testator, is an estate for^ife to the wife by im¬ 
plication^ but it is not so in a deed; the reason of this dif¬ 
ference is not because the testator is iwyis concilii, but be¬ 
cause a will is not d common-law conveyance; but by the 
statute, it is true, there were wills before the statute of 
if. 7. [32 H, 8.]^ but those were not by common law, but 
by custom, as in case of burgage lands: Now as a custom 
enabled men to dispose of their lands in this manner by 
their wills, and not according to the rules and forms of 
common law conveyances, so it exempted this kind of con¬ 
veyance from the regularity and propriety requisite in 
those conveyances; and by this means it came to pass, that 
wills by the statute, in imitation of those by custom, gained 
such favourable constructions. 

My the statute 29 Car, 2. cap, 3. there is a considerable 
alteration made in the law relating to wills in writing; for 
by that stati^e it is cnactq^, that the will must be roritten in 
the lifetime of the testator^ and signed by him, or some other 
person in his presence, anddiy his direction; and that the wit¬ 
nesses shall subscribe their names in his presence. 

S\LKELD, VoL. III. 4r» 

t 


Wills arc more 
favourably con- 
stmcil than anj 
other deed. 


Ca Lit 9. b. 



Wliatihall be a 
sufficient sub- 
seribing in the 
presence of die 
testator. 

•29 Gar, 2. 
oap. 3. 


Vide ac. S Salk. 

688 . 


Show. 68. 

3 Mod. 262. 
Where two wit¬ 
nesses to a will, 
and one to a co¬ 
dicil, doth not 
make three wit¬ 
nesses to that 
will. 

Powell on De¬ 
vises, 100 . 

Free. Ch. 270. 
Gilb.Kq. 5. 

2 Vcrii. 507. 
Gonnynt38l, 
38k 


m 

WITNESSES TO WILLS. 


1. DAVY mid NICHOLAS tj. ANN SMITH. 

^Fasch. 5 Will. 3. B. R .3 

UPON a trial at bar, the question wag-j Whether the 
Toitnesses to a will had pursued the'directions of the statute 
of *fraud8i ire, in subscribing their names? and it was re¬ 
solved, that where the testator lay in a bed in one room, 
and the witnesses went through a small passage into 
another room, and there set their names at a table in the 
middle of the room, and opposite to the door, and both 
that, and the door of the room where the testator lay, were 
open, so that he might see them subscribe their viames if 
he would; and though there was no positive proof that he 
did sec them subscribe, yet that was a sufficient subscribing 
within the meaning of the statute, because it was possible 
that the testator might see them subscribe; and therefore, 
per Curiam, if tht? witnesses subscribe their names in the 
same room where the testator lies, though the curtains of 
the bed are drawn close, it is a good subscribing within 
this statute; because, if it is in'his power to see them, and 
what is done, it shall be construed to be in his presence. 


3. LEA V. LIBB. 

[1 Will. 3. B. R.] 

THE testator made his will in writing, subscribed by 
izoo Tjoitmsses, and devised all his lands to W. R,, afl;ei> 
wards he made a codicil, in which his will was recited; 
and this also was attested by two voituesses, one of which 
witnesses was a witness to the will*, but the other ws^s a 
new witness; the question was. Whether this new witness 
should make a third to the will, the statute requiring that 
there should be three? and adjudged that he shouiJ not; 
it is true, here are three witnesses to the intent and-wilt 
of the testator, but there are but two to his will in writing; 
it is true likewise, that there are two witnesses to the 
codicil, but those are not witnesses to the written Vfill, 
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so that there wants one witness to the loUl m wri- 
ting (a). 

3. By the canon law, and so likewise by our law, two [ 396 ][ 
Tgitnesses arc requisite to prove a will for‘goods, and three 

for lands; but now by the* statute*it is required, that these *29 Car. 2. 
witnesses should subscribe their names in the presence of the 
testator; and sihee the making that statute there have been 
some remarkable cases, both as to the manner and num¬ 
ber of the witnesses subscribing. 

4. And, first, as to the manner of subscribing: ss. The 

case was, there were three zcilnesses, but they did not sub- nesses subscribe 
scribe tl^ir napics at the same time, bnt severally, at the time*, 

rc(]uest of th^ testator,sand at several times, and were not P(lte^io. 
all present at one and the same time, this was decreed a 
good will ( 6 ). 

• 5. Then, as to the number of witnesses, sec the case 
of t Lea and Libb, last mentioned, and this case: ss. The + Antca 2 . 
testatrix made a will in writing, according to the statute, 
by which she devised her lands to one Petit, and afterwards ertioil^usi”^ 
by anotl^ will she devised the same lands to the same per- be by writing 
son, and died, but this second will was defective in the cir- §**,* 
Gumstances of the witnesses subscribing their names in her ^,g w intently 
presence, which they did not, and the will was held void tj,* revuke. 
for that reason, and by consequence no revocation of the s^i^SMod. 
first will, for that must be by a writing by which the testa- 258. i sho. 89. 
tor declares his ihtention to revoke the first will. On'^ns v VyriT 

lWins.m Pre.CIi.429. 2Vem.741. GUb. Eq. ISO. ^Powelt 63l! 


V 

(a) But if the will be made at se¬ 
veral times, although the parts of it 
Indistinct,and each s^rateiy signed 
by the testator; yet if the intent of 
the testator appear from the circum- 
•tances to have been, that the instru- 
mmts should constitute but one will, 
and should not operate as a will and 
codicil, the e^ention of tiu^last part 


will take effect as an execution of the 
whole; and, if done pursuant to the 
statute of frauds, will render the en¬ 
tire paper valid as one will. Powell 
on Devises, 108. Carleton and Grif 
fin, 1 Bur, 548. 

(6) R. ac. Z Vem, 429. Pre, Ck, 
184. 2 Stk, m. 
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WRITS, AND WRITS OF ERROR, 

OF THE 


TESTE AND RETURN, &c. 


No avermrat 
against the teste 
of a writ, when 
it is in support 
cf juitke. 


9 Vent 261. 

3 Lev, 397. 

Debt lies on a 
jiuigmcnt after 
a writ ol'en’or 
liitHight. 

Vi. ante, p. 333. 

1 Sid. 236. 

Skin. 38S, 690. 

2 T. 11. 78. 


llaym.231. 
Where error is 
well assigned, 
there a plea in 
iiuUoest erratum 
is a confessbn 
of the fnet. 

Yelv. 57. S Lev. 
38. 3Cro.S21. 


llafm. 381. 
Appeals and 
writs of error 
stand g(MHl after 
the ^larliauent 
is dissolved. 

[* 398 ] 


1. MASON r. MARCH. 

[Trin. 11 Will. S.] 

In false imprisonment laid to bb in the vacation, if the 
defendant plead a writ taken out teste in the term, per tpwd 
he took the plaintiflf, he (the plaintijOT) may reply, that not¬ 
withstanding the teste of the writ, he took it out in vacation 
time; for where the Icstc of the writ is in support of justice, 
no averment shall be made against it: But per Holt, Ch. 
Just, it is otherwise where it is to justify a wrong {«). 

2. The plaintiir^ obtained a judgment, after a writ of 
error brought, he (vw.) the plaintiff, brought an action of 
debt on that judgment, the defendant, supposing it was 
suspended by the writ of error, demurred to the declara¬ 
tion: Sed per Curiam, he can have no advantage of this 
matter upon a depitirrer, he ought to havQ, plead it special¬ 
ly, and to pray judgment if he should be compelled to an¬ 
swer pending the writ of error. 

3. In a writ of error to reverse a fine, infancy was as¬ 
signed for error, and a scire facias issued against the ter-ten- 
ants and cogniscc, who plead in nullo est erratum: Et per 
Hale, Ch. Just, where error is well assigned, (as it is in 
this case,) there tn ntdlo erratum amounts to the confession 
of the fact, but where the error is not well assigned, there 
in 7iuUo est erratum amounts to a demurrer; now in vhe 
principal case the infancy was well assigned as an error in 
fact, therefore the defendants pught not to have pleaded 
ih nullo est erratum, hut they ought to have pleaded to is¬ 
sue upon the scire facias. 

4. Resolped by the Lords Spiritual and Temporal, thatm^ 
ses of appeals and writs of error shall continue, and are to be 
proceed^ onfn ctatu quo, Sfc. as they stood at \the dissolutmiof 
/As last parliament, withmit beginning again de novo; and 
* likewise, that the dissolution of the last parliament doth 


(a) Qumre, Whether the arrest in wnt to be different from the teste, is 
this case was not before the actual su- very fully lisonsidered by Lord tens¬ 
ing out of the writ P The subject of JUul in the case of Johnson v. Smith, 
averring the irue time of suing out a 2 JBur, 962. 
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not alter the statute of impeachmefUs brought by the com- 

moDS in that parliament (a). 413. 2 Ler. 93. 

(a) This point nras resolved by both previous to the dissolution of parlia- 
lluuses'on the impeachment of IVaf- ment in 1790, and resumed the lollow- 
r«n Hustings, Esq. which was begun ing sessions in statu quo. 


WRIT OF ERROR. 


1 . COLLINS y. SCEVINGTON. 

[Hill. 9 Will. 3. C. B.] 

THE plaintiff obtained a judgment for 10/. the defen- Where a writ 
dant brought a writ of error, suppoaing the judgment to 
be for 20/. adjudged this was no supersedeas, for executions 1 uoi. 754.' 
are favoured in law as the fruits of men's actions, and 
therefore shall not be delayed without apparent cause, 
which was not in this case, because this could not be a 
writ of error upon that judgment (b), • 

(b) By stat. 5 0.1. S. writs of error arc amendable. 


2. WITTY V. POLEHAMPTON. 

[Mich. 10 Will. 3. B. R.] 

^W. R, gave a warrant of attorney to confess a judgment Wherethejudg- 
to W. W. as of Trinily-term, and afterwards to hang up that "“nded bjuirr" 
judgment, be brought a jrrit of error, teste 27 June, retur- wriioferror. 
nable 12 July following; W. W. the judgment-creditor 891. 
having notice of this matter, entered «ip the judgment as 
of the last day of that Trinity term, so that the writ of error 
was returnable before the judgment was signed; and upon 
a complaint to the Court of this matter, the^ would do no¬ 
thing in it, for if it waa a trick, it was mi honest one, and 
to*obtain a just debt: So per Vuriam, this judgment is not 
suspended by this writ of error; aliter, if the return had 
been after. 
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Writ of Inquiry. 


3. CARLETON ». MORTAUGH. 

[Hill. 2 Annte. 2 Ld. Raym. 1005. S. C.] 

1 sdk. 268. WRIT of error was brought in B, R. upon a judgment 
cannot plaintiff in error assigned the want of an 

Save a <^ioi«ri Original for error; the defendant in error pleaded a release 
to certify whe- of all errors, but laid no ucnw, where the release was 
no”T' made, for which cause the plaintiff demurred to the plea, 
and in arguing this demurrer it was admitted, that 
the plaintiff could not pray a certiorari to certify whe¬ 
ther there was any original or not, because the defen¬ 
dant, by his plea, had confessed that there < was hone, the 
fault being cured by the release'of errors, and therefore 
it was doubted whether the Court could award a certiofari, 
and without it they could not reverse the judgment; for 
where the plaintiff in error assigns a good one, and the de¬ 
fendant pleads an ill bar, upon which there is a demurrer, 
the Court must reverse the judgment, because the error is 
confessed and admitted. Et per Holl^ Ch. Just, where a 
release of errors is ipleaded by the defendant, and upon 
issue joined it is found for the plaintiff, the Court cannot 
reverse the judgment. 


^ iii-i - 

WRIT OF INQUIRY. 


1. PAGETT V. PRESTON. 


Where a juitg- 
nent sliall got 
be art asiilc after 
a writ of inquiry 
cseenteil. 


[ 400 ] 


* CASE in which the plaintiff declared upon an indebi¬ 
tatus assumpsit^ and also on a bill of ^change; the de» 
fendant quoad the bill of exchange demurred, and said no¬ 
thing as to' the indelntalus assumpsit, thinking thereby to 
make a discoaUipuance, if the plaintiff did not take judg¬ 
ment by nil dicil, which he omittq^, and only joined in 
demurrer; afterwards, when the paper-book was made up 
in the office, the clerk of the papers left out these words, 
quoad billamexcamhii, and the cause being put in (he p^er, 
judgment was given for the plajntiff, and a writ of ^in¬ 
quiry was executed; and now upon a motion to set aside 
this judgment for irregularity, by omitting these words, 
quoad billam excambii,Holt, Ch. JusL said,they came too late, 
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ibr they should have taken notice of it when it came into 
the paper*office, and not stay till a writ of inquiry was 
executed; it is a trick, for the defendant concluded, that 
the plaintiff would not take notiqe of it *on a demurrer, 
being a thing of course; therefore the judgment was con* 
firmed. 


2. EAST ». ESTING'^ON. 

[Mich. 1 Ann», B. R. 2 Ld. Raym. 810. S. C.] 

IN this cas^ it was hold, that in all superior courts the i Sulk. 130. 
judge sends his precept to the sheriff to inquire of dama¬ 
ges ; hut ill lAmdon, and all inferior courts^ an inquest is 
wimmoned in court, and the Court takes the inquisition of 
damages. 

3. In replevin^ the defendant avowed for rent arrear, i 2S5. 
the plaintiff replied non concessit^ upon which they were 
at issue, ^nd the jury found the value of the cattle taken, i vent.40.‘ 
but did not find what rent was in arrear, so as the cattle ^ 
might be sold to satisfy the rent according to the statute where the im- 
17 Car. 2., and it being moved, that this might be sup- perfect •‘mding 
plied by a wnt of inquiry, as it was in SptcolVs cose; per be supplied 
Curiam, it was so done in that case, because the party **y« 
might have his judgment at common law; but now, by vri%ik.305. 
this statute it is enacted. That the value of the rent slmll he 
inquired hy the same jury rohich tries the issue, and therefore 
it cannot be supplied by a writ of inquiry. 


FINfS. 
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TAPLE 


TO I HE 

THIRD VOLUME. 


A. 

•Abatement. 

No advantage sliall be taken of error 
in a declaration upon plea in abate¬ 
ment, the defendant ought to de- 
mur • ig 

Where a plea is in abatement? tlie 
party may waive it and plead the 
general issue • 211 

•Acceptance. 

Where one may refuse to accept a 
thing by parcels 2 

On a distress for rent-arrear,' if the 
lessee tender part, the lessor is not 
bound to accept it ibid. 

W||ferc the acc^tance of rent shall 
discharge tlie forfeiture 3 

Where acceptance of rent will not 
affirm a void lease • 4 

•Acquittance, • 

Fot rent due at •Michaelmas last, is a 
ilischaige of all former arrears 298 

•Action on the Case. 

■ • 

Where it is not necessary tliat a me¬ 
morandum of tlie agreement should 
be in writing g 15 

Whare it will lie on thc^iossession 
without any property • 9 

Where it will lie before the thing 
.■jgreed on is done 95 

Salkcld, Vol. ni. 


W’herc it lies upon the first failure of 
payment, where not Png,-. 6 

Wiicre it doth not lie for negligent 
keeping his fire 10 

Italics against one who enters on a 
thing agreed on, and doth not per¬ 
form it 11 

It will not lie for keeping a mad bull, 
without alleging scientur 12 

It wip not lie for maliciously procur- 
.ing one to be indicted fora not, un¬ 
less express malice and damages 
are proved 16 

Nor for procuring one to be indicted 
for barretry, after an acquittal by 
nolle prosequi 245 

It will not lie for hindering^ man to 
vote at an election for a member of 
parliament; this was against tlie 
opinion of the Chief Justice 17 

•Action Popular. 

Wjyere it lies, where not 7 

•Addition. 

Where an addition after tlie alias 
dicUts \si\\ 20 

It is not necessary in a homine repUg^- 
ando ibidt 

Administration. 

May be granted to the sister of the 
half blood, if unmarried, though 
there is a brother in the same 
gree 21 


50 



THE TABLE. 


When duly granted it cannot be re¬ 
pealed 21, 22 

Where flme administravit is a gjunl 
plea, where not 22 

MmivaUtf. 

Adjudged, that seamen lose all their 
wages where a sltip is lost before she 
arrives at a port of delivery 23 
Where a bund is triable in the Admi¬ 
ralty, where not i{nd. 

In what cases the master may pawn 
a ship, and in what not 24 

Kas no jurisdiction, but where the 
whole thing is dune at sea ibid. 

Jldx'OU'SUH. 

Where it is in gross, and where it is 
apijcudant 24, 25, 40 

JHehnuse. 

Sessions cannot suppress an aluhoiue 
licensed by two justices, unless for 
disorder gy 

•dlias dictus. 

Where it is proper, where not « 238 

Jllhr. 

Of his capacity in relcrence to free¬ 
holds and to chattels real and }>or- 
sonal 28 

How lands descend amungst ali»ins 

129 

Where he is sued as executor, tlie 
trial shall not be per uicdletateui 
lUtgHCB SC2 

Such a trial never allowed without 
prayer ibid. 

.•Amendment. ' 

Where it shall be made in affirmance 
of judgment ' , 30 

Where tlie nisi prms roll shall be 
amended by tlie plea roll 31 

A record of tlie King’s Bench shall 
not be amended by any of the plead¬ 
ing in an inferior court ibid. 

Whilst the declaration is in paper, the 
court may give leave to amend any 
fault, but not when in parchment, 
tor It is then a record ibid. 


After a demurrer there is no amend 
ing without leave of the court 

Png'v SI 

The court may give leave to amend 
I tlie roll at any time during the term, 
but not after 32 

Where a scire facias is not amend¬ 
able tbid. 

Amendments not allowable in crimi¬ 
nal cases 38 

Where the defendant was sued by the 
name of E. ti. knight, and he plead¬ 
ed, that he was a baronet, the plain¬ 
tiff could not get faavc lo uiiiciid 

236 

Where a variance shall be amended, 
not being against the right 3G8 

r 

Jimcrciainent. 

IIow it differs from a fine S3 

Jlncient Demesne. 

« 

Where a recovery suffered in a court 
of ancient demesne is a bar to an 
estate-tail ’ 54 

Where a fine levied in that court is a 
discontinuance ibid. 

Where the tenure is traversable, and 
nut (he being-pleadable in the lord’s 
court ibid. 

Where* a fine levied of such lands is 
void, and a writ of deceipt lies by 
the lord of the manor SJ 

IIuw tenants in ancient demesne came 
to be discharged of toll 36 

Wlicre in pleading they need not set 
forth their title iff 'd. 

They may join in a prescription for 
common 279 

' Jippetd.' 

111 an app'cal of murder the tact was 
laid in a parish where it ought to 
be laid in a vill, but held good 

380 

What is a good plea to an appeal of 
iburdcr brought by the widow * 37 
It lies at any time within a year and 
a day after the death of the de¬ 
ceased ibid* 

Formerly (there was no proceedings 
allowed on the indictment till a 
year after the fact, that the party 
might bring an appeal 614 



THE TABLE. 


A nonsuit after appearance is per¬ 
emptory sr 

Where nnterfoits convict is not a good 
plea in bar to an appeal 38 

There cannot be an amendment in an 
appeal for murder 35 

Tliough the parties agree, the appellee 
must be arraigned before he can 
plead a release and be discharged 

39 

Appeals from Orders* 

An ordet«discl]jirged upon an appeal 
to the sessions is cundusivc only 
between tlic contending piirishes; 
but if cunfirtned upon an appeal, it 
• is binding to all parishes 2G0, 261 
Must be to the next sessions after the 
order is made 258 

, Jippertaining. 

What may be said to tic appertaining, 
and to what, and to what not 40 

f 

Jlpprentice. 

Order to discharge him quashed, be¬ 
cause made only by three justices, 
when lour arc required by the sta¬ 
tute • 41 

Quasiieil, for that the trade is not 
mentioned in the statute 5 
Where the master dies, his executor 
must provide for the apprentice ih 
Where the very trade, is mentioned in 
^e statute, it need not be averred, 
mat it was used at that time 42 
Indictment fur enticing him to absent 
from his nr^ister, nut gom'k 190 

Jtppropriation^ 

By whom, to whom, and how to be 
made 43 

j ArhitremenJt ^ 

Where made pursuant to the submis¬ 
sion, and where not 44 

Where a plea is good, wli^rc not 45 

*9rchbishop. 

HSith a power over all the bishops of 


hi<4 province, and may hold his court 
any where in it Page 90 

JIrchdencon. 

Whore he forfeits his right to grant 
the office of register, the king shall 
have it 252 

tSrrest. 

The defendant was arrested in the 
femple, the court made him give 
special b,*]!! 45, 285 

Arrest in the night is good 46 

In iyr>thin stt'r-i,a‘l upon mesne pro¬ 
cess, sitting the court, the defend¬ 
ant may be dischargctl upon motion, 
but luit if u-.cn an execution; but 
the bailill'is punishahlc ihid* 

Jissault. 

What is a good justification in assault, 

• and what not ibid. 

tdssefs. 

An estate for the life of another is 
assets but not distributable 137 

WI)«t.<.huU be assets, and when, and 

• what not 106,107 

,dssignee and Jlssignment. 

Where an assignee is bound to repair, 
ami to all covenants which run 
with the land 3,4 

Where the whole term is assigned, the 
assignor cannot bring an action 
against the assignee, because he 
hath no residuary interest 10 

Where the assignee shall have the ad¬ 
vantage of ail covenants which run 
•with the land, but not of collateral 
covimants 47 

Where lie may bring an action of debt 
upon tlie privity of contract 118 

Jlssize. 

Where the action is good, where not 

247 

Jlssnmpsit. 

Not good, where brought for money 
that the defendant promised to pay 

15 



THE TABLE 


After a jadgracnt by default, it was 
objected, that the plaintiif did not 
set forth, that the defendant pro¬ 
mised, yet iield good Page 17 

attachment. 

A foreign attachment charges only the 
debtor, or his executor, but not the 
ordinary 49 

Where money awarded to be paid may 
be attached ihia. 

W'heie a procedendo was granted 
after an attachment ibid. 

•dltorney. 

W^hcre he brought an a(diun fur his 
fees, and the defcnilant picailed, 
that he had not given him a bill, as 
required by the statute S Jac. ad¬ 
judged good on a demurrer J9 
This statute doth not extend to a spe¬ 
cial action on the case upon a pro¬ 
mise to pay the fees Si) 

Where he appears without a warrant 
the judgment shall not be set aside 
if he is responsible ibid 

^attornment. 

% 

Where it is not necessary to create a 
privity 51 

Where an estate shall vest without 
any attornment 62 

Jlverment. 

Where ir:. administrator brought an 
action during the absence of the ex¬ 
ecutor, he must aver that the exe¬ 
cutor is absent 23 

WMiere an averment is necessary, and 
where not 52 

Negative pleas need be averred with 
hue paralus eat verijicare ibid. 
No averment shall be allowed against 
ihe teste of a writ, where it is in 
support of justice; but it is other¬ 
wise where it is to justify a wrong 

53, 39r 

Wlicrc it shall not be made against u 
point tiifd by the jury 161 

It shall nut be allowed either to sup¬ 
port or defeat a will 334 

Jlvotcry. 

In avowries both plaintiffand defend- 
ent are actors 53 


Where the avowant shall have a re¬ 
turn habend. and where not, upon 
tender of costs and damages 53 
Where he cannot have a return, un- 
• less he shew a property . ibid. 
Avowry cannot be made by one joint- 
. tenant alone, because it goes to the 
right, but tenants in common may 
sever in an avowry 207 

Where the avowant need nut set forth 
any title SOti 

If for damage feasant the avowant 
must set forth in whom titc ice is, 
and hovi( the partiesdar estate is de¬ 
rived 307 

In avowry for rent, the plaiiitifT rc- 

J dicd, that he was ready on the 
and, and on tlic day of payment, 
till sun-set, «.yc. and concludes, Et 
petit judicium, damna, it should 
be de damnis 344 

t 

Jluthority. 

May be divided., but an interest can¬ 
not 44 

Where a man hath an authority, and 
not an interest^ all acts dune by 
liiin shall be taken to be done pur¬ 
suant to his iiuthnrity; but when 
he hath both an interest and an 
authority, then it may be done by 
virtue of his interest 124 

Of the difference between an authori¬ 
ty and an interest 223 


B. 


Bail. 

k 

Put in upon the removal of a cause by 
habeas corpus, arc not liable 55 
Debt lies in B. It. upon a recogni¬ 
zance of bail in C. It. ibid, 

PrGr,cedings*on a bail-bond must 
where mere is no return of a cepi 
corpus ibid., 

Wlicrc a prisoner discharged on the 
act of popr prisoners must find,^pe- 
cial bail.'^if afterwards he is arrested 
at the suit of another for above lOOf. 

Where bail is put in upon a writ ot 
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error, the other side hath twenty 
days time to accent against them 

Fagc 56 

Bail not allowed in criminal cases 
• ibi(U 

Where it may be allowed in such 
cases 58 

Ca. sa. against the principal, and mm 
est inventus returned, yet the court 
will receive a render in favour of the 
bail 56 

Where the bail may plead the death 
of the principal , 57 

Bail in a ^rit oft error cannot render 
the principal * ibid. 

After the plaintiflf hath accepted an 
assignment of the bail bond, the 
* shcrilTshall not be amerced ibid. 
One in execution for usury is not bail¬ 
able 58 

Judgment against several defendants, 
some surrender themselves, yet the 
bail are liable as to the rest; but if 
they are taken by the plaintiff, and 
do not surrender, then the bail arc 
not liable as to the rest 158 

Of scire facias against the bail 295, 
, 296,320 

Bail taken in execution, and pacing 
part of the money, the plaintiff' 
may proceed against the principal 
for the rest 158 

Bailiff. 

A common bailiff’ is not bound to 
shew his warrant, but a special 
bailiffmust 45 

AMhere he knows the sheriff hath the 
writ, he may arrest the defendant 
without having the warrant in his 
possession’ • 46 

Bankrupt. ^ 

A'Composition made by virtue of the 
ptatute is final 59 

Sale of goods by him after an act of 
bankruptcy is voidablt^by the com- 
Ihissioncrs or assignees, by an aetiun 
of trover for the goods; but if tliey 
bring an assumpsitt or an action of 
debt, that affirms the contract 
* I ibid. 

Composition made by the parties sign¬ 
ing it, binds the rest of the cre- 
Mitors 60 


The bankrupt in his plea, teciting 
the statute made it nonsense ; ad¬ 
judged not good, for he did not 
britig himself within the act Vaj^e 60 
After ait act of liaiiki uptcy done, but 
before any commission taken out, 
the sale ol' goods by the bankrupt 
is void 6U, 61 

Two fiartnei'S, one commits an act of 
bankruptcy, this shall nut preju- 
ijjcc the interest of the other 61 

Baptism. 

Custom to pay for baptizing, triable at 
law 86 

Bargain and Sale. 

Without any consideration not good, 
without an attornment 62 

Baron and Feme. 

"^hcre they are defendants they must 
not plead per uttornatos, because 
they arc but one person in law 62 
Scire favins by husband and wife on 
a judgment obtained by her dtim 
s(da, and after the execution a- 
• warded she died, the right survives 
to the husband, and not to her ad¬ 
ministrator 63 

Where she ought not to be joined in 
the action witii him, unless an ex¬ 
press promise was made to her 

ibid. 

Where they mortgage her lands and 
she dies, the husband shall redeem, 
but not hi-s executors 64 

Thh is only applicable to a term 
of years, ii. ibid. 

W'hcrc he alone may have an action 
%)f debt upon a bond made to her 
dum sola ibid. 

Where she shall not be separated front 
him Jljy hard usage 139 

Debt agaihst husband and wife on a 
devastavit by both, this was held 
ill on a demurrer 160 

Where admiiiisiration of the goods of 
the wife oudit to be granted to the 
husband, uidcss she is executrix to 
another 21 

Wliere he made her executrix, and 
gave her the residuum of his move- 
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able goods, ami dicil, and then she 
died before probate, administration 
must be granted to the next of kin 
to him j but if the whole residuum 
had been given to her, then if must 
be granted to the next of kin to her 

Fage 21 

Where she survives her husband she 
may be charged in a devastavit 
done by him while living 126 
Where the husband dies before^ he 
received her portion, it shall go to 
his executor 65 

Plea to an action of debt on a bond 
to leave his wife so much money if 
she survived, not good ibid. 

The father of the wife promised the 
husband so much money when he 
made her a lady, good ibid. 

Where they must join in action, and 
where he may sue alone 105 

Where a term for years is settled in 
trust for her jointure in pursuanee 
of articles before marriage, or where 
she hath a term, and assigns it be* 
fore marriage, the hustmnd can 
never charge it 368 


Bar. * 

o 

Where matter in bar shall not be 
pleaded in abatement 1 

Wnere plea is not good in bar, but 
good in abatement ibid. 

, Bastard. 

Must be settled in the place where 
born; unless the mother was there 
delivered by fraud 66 

Order that the reputed father should 
give security to perform it, not good 

ibid. 

«■ 

. BUI of Exchange. 

Difference between a bill payable to 
the drawee, or order, or^ to .him or 
bearer * 67 

Where it is payable to drawee, or 
bearer, it is not within the custom 
of merchants, but to him, or order, 
it is within the custom ibid. 

Where it is payable to drawee, or 
order, the last endorsee may have 
an action against any of the endor¬ 
sers 68 


Bill endorsed to another for a prece¬ 
dent debt due to the endorsee, the 
debt still remains if the bill is not 
paid Pa^Le 68 

,The plaintiff declared on a custom in 
Lotidon, for the bearer to bring the 
action; if the defendant demurs, 
' and doth not traverse the custom, 
the plaintiff shall have judgment 

ibid. 

Infancy pleaded to an acceptance of 
a bill of exchange 197 

Protest not necessary to an inland bill 
* 4 69 

Where a bill is accepted, in such case 
the acceptor is answerable for the 
whole, and an action doth nut lie 
against him for part ibid. 

Action doth not lie against the en¬ 
dorser without endeavoring to find 
out the drawer, or a demand of the 
money ot him , 70 

Bill payable to drawee, or bearer, was 
lost, and found by a stranger, who 
assigned it to another, gotal, but the 
drawer may have trover against the 
finder 71 

Bill of Exceptions. 

Lies as well at a trial at bar as the 
nisipi'itLs 155 


Bishops. 

The manner of creating and translat¬ 
ing bishops 71 

Bishoprics are still donative in •Ire¬ 
land 

Bona notabilia. 

Bills of exchange are bona notabilia 
where tire debtor is, and not where 
the bills are, for they are no spe¬ 
cialty 70, 164 

Bonds, 

Where two are bound jointly and ^se¬ 
verally, and one is taken in execu¬ 
tion, the obligee may proceed against 
the other 6 

How the ^ligee must declare dn a 
bond’delivered after it is dated 73 
The obligor was bound in sex tri- 
ginta librist and the obligee fie- 
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dared fur thlrly>six pounds, and 
held good 74. 

Where three are jointly bouna, the 
action must not be brought against 
•two of .them ibid,» 

The obligor was bound in quanto 
libi is, it is void, because this is ina 
sensible 7o 

Obligor pleads payment of the money, 
it is not after the condition broken 

118 

Bridges. 

« ® 

Who are bound To repair tlfiem 77 
Indictment foi- nut repairing a bridge, 
naught because it did not set forth 
• what sort of a bridge, and in what 
county ibid. 

Information for not repairing a bridge, 
the Attorney-General may have a 
venire facias from any adjacent 
county,Wit may be from the whole 
county 381 

BiiriaV, 

The parson only can license to bury 
in the church • 86 

Registers for burial and baptism be¬ 
gan anno SO H. 8. ibid. 

Custom to pay fees for burial^ triable 
at law 86, 287 

Less fees must be paid where buried 
than where the party died 113 

By-Laws. 

Pox'fers to make by-laws arc included 
in the act of incorporation itself 

. • 76 

Where by-laws are good, and where 
not , 76, 78 

C. 

Capias. 

IN Vhat cases it lies after judgmAfit, 
both against the principal and bail 

286 

• Certificate. | 

A poor man coming into a parish 
with a cettificate, shall not go 


back if he hath gained a settle¬ 
ment subsequent to the certificate 

Page 252 

a 

Certiorari. 

Where it is to remove an indictment, 
both that and the fiat must be sign¬ 
ed by a judge; if to remove an 
order, then the fiat alone must be 
signed 80 

The certiorari was de duobos equis 
felnuice nbducHst but the indictment 
removed was de mo ejjuo furtive 
ubductu, quashed fur this variance 80 
It was gran tell to remove both the 
inrlictincnt and conviction for cheat 

78 

Joint indictment against three, and 
another against one of those three, 
and another against two of the 
three and a stranger, and a certi- 
%rnri to remove all indictments 
against the three, quashed, because 
it did not set forth vet eorum ali- 
queni 78 

An order was made about foreign 
sail, and that certiorari was to re¬ 
amove an order made about salt 
generally, quashed for that variance 

79 

It lies to a county palatine ibid. 
Return of a certiorari to remove an 
order quashed because it was cujus 
qnidem tenoVf it should k"»e been 
qui quidem ordo sequitur, ^'c. 80 

Challenge. 

Where three are indicted, they may 
join or sever in their challenge; 
if they sever, they cannot be tried 
jointly 81 

The jur,oi« in a writ of inquiry cannot 
be challenged, but the sheriff'may 
set one aside for good reason shew¬ 
ed ibuL 

Where a challenge to the array is not 
good ibid. 

Wh ere a challenge to the favour is 
goofl ihidm 

Challenge for want of freehold, where 
good, where not good 80,81 
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Cha7icellor, 

Or vicar general, hatli onlj a delegated 
power 90 

Chancery. 

Prohibition granted to a plaintiff* in 
Chancery, for exhibiting a bill U[>on 
a mere indebitatus assumpsit at 
law 82 

Bunds have no preference to debts on 
siinplccontractiuarourt of etjuilv 

Chancery cannot intoipose wlieie 
guardianship of a clii.'d is devised 

1 / 4 

Ctnirch. 

Parishioner is not bound to go to his 
own parish-^hurrli, so as he go to 
some other cl.urch or chapel 88 

Where churches are united by 
parson, putroii, and ordinary, there 
IS but one parson, but the churches 
still remain; but where they are 
united by act of jiarliamcnt, one of 
the churches is extinct 89 

Churchwardens. • 

How chosen, and though unfit, tlie 
archdeacon cannot refuse them 90 

Clerk of a Parish. 

Libelled against the churchwardens 
for not collecting money due to him 
by custom 87 

Clerk of the Peace. 

When that office first began ^0 

* Colour. 

The method of giving colour , 275 

Cotmnitmetit. 

How it must be set forth in return of 
an habeas corpus 03 

Common. 

A commoner cannot justify the dis* 
training the beasts of another 


stranger on his common, without 
shewing how he is damnified in it 

Page 94 

Conditions of Bonds 

Are the words of the obligee, and shall 

|- be construed favorably for the ob> 

Jigor 95, 118 

Condiliott precedent, 

IVhere the words ita quod make a con¬ 
dition precedent, and where not 

59 

Where tl^e conditiiv. is 'precedent, 
where not 95,108 

Consideration. 

I 

Where it is good, and where' not 96 

Where it is not good, yet the jury may 
give reasonable damages 97 

Conspiracy,* ^ 

If one is acquitted, the other cannot be 


found guilty,and yet in some 

cases 

they may 

97 

Con^ahle. 


How chosen 

98 

Where Jhe may execute a warrant out 

of his parish, where not 

89 


Continuance and Discontinuance. 


Where a discontinuance is helped by 
the statute of Jeofails after a,ver¬ 
dict A50 

Copyhold, 

Will notpass by impioper words,with¬ 
out a custom so to dfo 99 

Where the lord may grant a copyhold 
after forfmture, and before seizure 

100 

* Coroner. , 

How chosen, and how he must make 
inquisition, his inquest is travers¬ 
able Jbid. 

. f 

Corporation, 

What it is, if by prescription it ffiay 
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have several names, if bj charter, 
it can have but one name Page 103 
Whether it can have^fc^a mercatoria, 
or not 349 

They may do an act, though not under« 
the common sea), and without the 
hand of the mayor 1OA 

W^iat remedy if *t)iey neglect or re¬ 
fuse to appear to an action brought 
against them 104 

Costs. 

Where ta»ed a^pr a cause removed 
by certiorari, without eSnsidering 
tile, chaiges of the court from 
whence removed, and yet good 
• 104 

A pauper pays no costs, unless upon 
a nonsuit or verdict against nim 

107 

Where a ca^ se is removed by a defend¬ 
ant, in Such case the plaintiff may 
have more cost than damages 115 

Covenant. 


Of local customs l*age 113 

Where pleading customs is good, 
where not ibid. 

Of grand and petty customs, what they 
are ’ 3S9 

Cttstos Jtotulorum. 

Who he is, and when his ot&cc first 
began 350 

D. 


Damages. 

WHERE tliey are made certain by 
any statute, costs shall be recover¬ 
ed as well as dam^es; but where 
they are uncertain, costs shall not 
be had 114 

Where they may be increased, where 
not ibid. 

Where they may be released as to 
one, and taken as to anotlier 366 
Tnere is no material difference be¬ 
tween damages and costs, for da¬ 
mages include costs 214,215 


In what cases it wil^lie 107 

To save the lessee harmless from a 
rent-chaige if he pav it without 
compulsion, he pays it in his own 
wrong 109 

Covenant to stand seized. 


Damage feasant. 

In* avowry for damage feasant, the 
avowant must set forth the fee, and 
how the particular estate is derived 

307 

Date. 


Where the words dedit ^concessit will 
amount to a covenant to stand seis¬ 
ed 307 

Of covenants to stand seised 385 


County Palatine. 

Of the privilege of countied palatine 

110 

Cannot be merely by prescription ibid. 
Courts of counties palatine arc original 
sujierior courts » 216 


Of a deed either express or implied 

120 

Where it is material in pleading 352 

Dean and Chapter. 

Hopr they may make leases, and by 
what name 103 

Where they are guardians of the 
spiritualties, sede vacante 143 

• • 

Death of either Party. 


Customs, 

Oug^t to have four properties, (viz.) 
a reasonable commencein|nt, to be 
certain, to have a continiun^, and 
not to be against the king’s preroga* 
' tive • 113, 113 

Salheld, Vo£. Ill, 


A bill in Chancery was exhibited 
agmnst husband and mfe, who put 
in their answer, and then he died, 
the bill shall abate, if she will have 
it so 84 

A contract was made for a purchase of 
lands, but before the conveyance 
51 
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was executed, the intended pur* 
chaser died; adjudged, that the 
seller is a trustee forliim Page 85 
The party died after the jud^ent 
entered, but before the roll was 
brought in, and it being a post ter- 
minum roll, it was not received 116 
Where an action founded on wrong 
done is brought against four de¬ 
fendants, if one dies before the 
trial, the plaintill' may proceed 
against the other; but if it is 
founded on a contract, he cannot 

117 

Where the action is abated by the 
death of one of the defendants 

ibid. 

Judgment in ejectment against two 
defendants, then one dies, the 
plaintiff may take execution against 
the survivor 319 

Where the death of the principal is 
pleadable by the bail 'o7 

Debt. 

On a judgment pending a writ of error, 
the court will dischai^e the defend¬ 
ant on common bail 55 

There was lOOf. due on a goldsmitli’s 
bill; the drawee owed 501. to 
W. R. and carried the bill to the 
drawer, who indorsed 50/. paitl 
and gave W. R. a bill on another 
goldsmith fur 50/. who soon after¬ 
ward^ nroke; adjudged, that IV. R. 
might charge tlie nrst goldsmith, 
for giving paper is no payment 
where there was an original debt 
due; it is otherwise where it is part 
of the contract to give it IIS 
Where debt will lie ^erc there is no 
privity of contract, as between the 
granfee of the rent and the lessee 

303 

Where it may be brought upon the 
statute 3£ H. 8. by an executor for 
rent arrear in the lifetime of the 
testator ibid. 

Deed, 

Where it must be pleaded as it ope¬ 
rates by law 306 


Demurrer. 

Of general and special demurrers, 
and the reason of making the sta¬ 
tute S7 Eliz. Poge 122 

I Departure. 

What shall be a departure in plead¬ 
ing, and what not 123 

Deputy. 

Whci-e he ma^ act in his own name, 
as well as m the 'name of his prin¬ 
cipal 124 

Where a woman may execute an of¬ 
fice by deputy 2 

Where a deputation in an office is 
good, where nut 251 

Devastavit. 

What shall be a devastavii, what not 

125 

i9erise. 

To raise portions out of the profits of 
the estate, is a power to sell 127 

Devise of portions to be paid to his 
children at such a time, and if any 
die, lS'c. then to remain to the rest 
surviving; a maintenance cannot 
be decreed, because of the devise 
over ibid. 

Disability. 

W'hcre he who is to perform a condi¬ 
tion may be disabled, where not 

- 96 

Discontinuance. 

W'herc ic is helped by a verdict 131 

Where and in what actions the court 
will give leave to discontinue, and 
where not ihid. 

Where the misconclusion of a plea 
will make a discontinuance 210 

Discontinuance of Estate. 

To whom it is prejudicial 131 

By what statutes it is remedied, and 
for whose benefit ' ibid. 

Discontinuances as to remainders and 
reversions, are not remedied by any 
statute 132 
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/Jisseisin, 

What shall be a disseisin, what not 

Page 1S4 

Distress. 

Lessee from year to year, as long a| 
both parties agree, was in possession 
for two years and a half, the lessor 
distrained for rent arrcar in the two 
years; adjudged he could, not scd 
queers 135 

Where cattle may be distrained for 
rent before mey arc levant and 
couchant, where not 13G 

« Distribution. 

There shall be none amongst collate¬ 
rals after brothers and sisters chil¬ 
dren, for the estate shall go to the 
next oCMii of the intestate 138 

An estate outer vie is assets, but 
yet it is not distributable 137 

Divorce. 

For adultery was ^nciently a vinculo 
matrimoni 138 

Donative. 

Exempted from the visitations of the 
ordinary, and from attendance at 
visitations 140 

Double Plea. 

Wticre the plea is double, where not 

14S 

E. 

Ejectment. 

TAE demise was laid on the essoin- 
day, and yet good, for the action 
and the wrong done may begia on 
the same day 8 

Entry. 

Without an expulsion miikey only a 
seisin, for it is no disseisin witiiout 
nan expulsion 135 


Escafe. 

By one in execution, the creditor may 
retake him Page 159 

Wherer a prisoner escaping might be 
retaken by an escape warrant on a 
Sunday 148 

Whether he may be retaken by such 
a warrant by the rabble, and with¬ 
out a proper officer, and adjudged 
he could not 149 

Wh^rc a prisoner escapes, the entry 
of remauet in custodia in the mar¬ 
shal’s book, is not a good commence¬ 
ment of the action 150 

Estoppel. 

0 

Where it is conclusive, where not 152 
Evidence. 

Depositions taken before a coroner 
may be given in evidence upon an 
indictment of murder, if the wit¬ 
nesses arc dead 101 

Of a demurrer to the evidence 122, 

155 

lyhA things must be pleaded, and 
what given in evidence 152, 153, 

155 

An old deed, without witnesses, given 
in evidence and held good 153 
Probate of a will given in evidence 
to prove a man executor, held good 

* 153,154 

Entry of an order in the office-book, 
that administration should be grant¬ 
ed, ^c. given in evidence, and good 

287 

Where and what copies of things 
^hall be given in evidence, and what 
not 154 

Indictment against a parish for not 
repairing a highway, they cannot 
give*in .evidence, that another pa¬ 
rish is bound to repair it, for this 
must be pleaded 183 

What cannot be given in evidence 
upon the general issue, and what 
may 155, 206, 273 

Matter of justification cannot be given 
in evidence where it cannot be 
pleaded 218 



THE TABLE- 


Exception- 

What shall be an exception out of an 
exception 1*nge 156 

Exchange. 

Of lands, where the word exchange 
is necessary in the conveyance, and 
where the estate must lie equal in 
titley though not in value 157, 158 

Execution. 

Where goods were taken in execu¬ 
tion, and sold, and afterwards the 
jud^ent was reversed, the de¬ 
fendant may have trespass if the 
money is not brought into court 

S14 

The goods are bound from the deli¬ 
very of the writ to the sheriff 159 
Where it may be stayed upon a mo¬ 
tion, where not 2V4 

Of executions in general 286 

Executor. 

Where he shall not put in bail, and 
where he shall * ^7 

Where a legacy is devised to him, be¬ 
ing no relation to the testator, the 
next of kin shall have the residuary 
estate, and not the executor 82 
Where he shall not pay costs 105 
Where he may distrain for rent due 
to th^testator 136 

Where, he may have an action for a 
false return of a fieri JaciaSy sued 
out by the testator 149 

Where ne may have an action of co¬ 
venant u^n a covenant, that his 
testator would quietly enjoy, but 
was evicted I60 

Where he hath assets he may be com¬ 
pelled to redeem a moHgpge in fa¬ 
vour of the heir » 161 

Where he may have trespass for a 
wrong done to his testator 160 
Where the obligee makes the obligor 
executor, it is a dischaige of the 
debt 162,163 

Where he dies before probate bis ex¬ 
ecutor cannot be executor to the 
first testator 164 


Executor de son Tort. 

Is accountable to creditors for no 
more than he receives, but he is 
^ accountable to the rightful execa- 
* tor or administrator mr the wrong 
done Page 16i 

Extent. 

Where there must be a liberate upon 
an extent, and where not 159 

, Extortion. , 

Information against a common ferry¬ 
man for extortion ‘ 200 

F. 

Failure. 

WHAT shall be a failurp. of record, 
and what not 151 

Felony. 

• 

It is felony to runaway with goods, 
though delivered by the owner 194 

So it is to make use of the process of 
the law to a felonious purpose ibid. 

. Fences. 

Where the cattle of a stranger come 
into the grounds of the lessee, for 
want of repairing his fences, the 
lessor cannot distrain them for rent 
before they are levant and conch- 
ant on the land 136 ,} 66 

It is not material, whether they were 
thrown down in the night or in the 
day-tifrie, to charge the next vill.s 

167 

A prescription, that the occupiers of 
the next field have time out- of 
mind repaired the fences, good, 
without shewing any title in them 
, 278 

Feoffment. 

How to be pleaded ] 65 

Fines and Amerciaments. * 

• b 

Belong to the king, and the reason 
why . H2 
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Where a fine may be mitigated, and 
where not Fage 33 

Where an action of debt may be 
brought for a fine, without a pre- 
' scription ibid^ 

Fines. * 

Where a fine and warranty is no bar 
to an estate-tail 173 

Where levied at common law upon 
any original writ as well as now on 
a writ of covenant ^ 168 

Levied in^a county palatine • ibid. 
Where the coi^gnor dief] after the 
caption, and before the return of 
tKe writ of covenant ibid. 

Jjcvicd bj a feme covert under age, 
who died before she came of age, 
good ibid. 

Forcible Entry. 

Indictment quashed, because it did 
not set forth what estate the party 
had 169 

It must be expulit disseisivit, and 
therefore he must have some estate 
or freehold ibid. 

If an inquisition taken by one jus¬ 
tice, upon his view, he cannot de¬ 
ny a traverse ^ 170 

Foreign Flea. 

What is a foreign plea, what not 173 
Oath ought to be made of it in that 
court whose jurisdiction is denied 
id proper person, and sitting the 
c'ourt ibid. 

Cause of action arising beyond sea, 
how and where it shalllbe tried 

381 

Forgery. * 

Indictment for forgery not good 171 
Where it is good, though uncertain 

t 172 
Infirmation for foi^erj compounded 

ibid. 

None who may be a loser by the deed, 
or have the benefit of trie verdict) 
can be a witness ibid. 

Forfeiture. 

^ Where the 'executor of an alienee 


shall not forfeit after the accept¬ 
ance of the rent by the lessor 

Page 5 

Where the lord may grant a copyhold 
after forfeiture, and before seisure 

100 

Fraud. 

Resolutions upon the statute of 
Elix. of fraudulent conveyances 
• 174 

Fresh Pursuit 

And retaking, where it is a good 
plea, where not 150 

G. 

Gaming. 

WHERE an indebitatus assumpsit 
will not lie for money won at play 

14, 175, 176 

Covenant, that his horse shall run 
four heats, for 30i. each heat, 
though these are ilistinct wagers, 
tne contract is entire, and bc- 
*ing in the whole above 100/. is 
within the statute 175 

Gavelkind. 

Before the Conquest all lands in Eng¬ 
land were of the tenuft uf gavel¬ 
kind 129 

Guardian. 

How many sorts of guardians there 
are 176 

duty by the civil law 177 

Infant in custody of one who was not 
guardian in law, he was ordered to 
give security not to suffer her to 
mart^, ^c. 178 

Where the guardianship is devised, 
the Chancery cannot interpose 177 

H. 

Heir, 

WHERE he shall be relieved in equity 
against the penalty of a bond 84 
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Where he shall not be disinherited 
upon doubtful words in a will 

Page 128 

Where his pica of riens per descent is 
not good 157 

Debt against him, without shewing 
how heir, is good 178 

Where he shall be relieved against an 
executor who hath assets 179 
Where he sells land liable to the debt 
of his ancestor before an action 
brought against him, he shall answer 
the value out of his own estate 

180 

Where his plea of riens per descent 
prtBter reversionem, &c, is not good 

ibid. 

Heriot. 

irurrender was made to three succes¬ 
sively, a heriot is due upon the 
death of eacli tenant 181 

Heriot service, when, and how to be 
paid 182,332 

Highway. 

What shall be a highway, and who 
hath a property therein ' 1^9 
Who is to repair it ibid. 

Lessee for years cannot be charged to 
repair it ratione ienurw, for that 
goes with the inheritance 182 

Where a highway is turned to another 
plac^'" who turns it must keep it 
in repair ibid. 

Hue and Cry. 

itesolutions on the statute of hue and 
cry 184 


term, and where not, in an informa¬ 
tion brought Page 185 

In what cases an imparlance is to be 
allowed, and in what not 186 

« » 
Incertainties. 

|n indictments and informations 39, 
42, 186, 188,199 

Indictment. 

For a misdemeanor in speaking scan¬ 
dalous words of King Charles the 
First ^ » 198 

It will nbt lie for keeping an ale¬ 
house without license, but this was 
against the opinion of the Cliief 
Justice 27 

May be found in the county where 
the party died, and not where the 
wound was given 39 

Where the charge must^be positive, 
and not by implication 39, 42,186, 

188 

Where it is malicious, and an igno¬ 
ramus found, or the indictment is 
erroneous, an action lies 98 

Formerly the kinjo; did not proceed 
on an indictment for felony till a 
year after the fact, that the party 
migh,t first bring an appeal 314 
Where it lies for taking goods, though 
they were his own, it taken by foice 

187 

Against a woman fur scolding, quash¬ 
ed ibid. 

Quashed for not setting forth, that the 
jury were oneraii to inquirof for 
the king and the body of tne coun¬ 
ty ibid. 

Where it will not lie for a private 


a 

I. * 

Ideal. 

( 

WHERE his acts are void', anil where 
voidable 300 

Jeofails. 

The statute of jeofails extends to in¬ 
ferior courts 130 

Imparlance. 

Where it shall be given to another 


wrong 188 

Quashed fbr want of a caption ibid. 
Quashed where the fact was not in¬ 
dictable ^ .189 

An offence is not indictable where 
another ^method of punishment is 
appointed by any statute 187,' 189 
It will not lie for speaking scandalous 
words to a mayor of a corporation, 
unless he was in the execution of 


his qlB<^ * 190 

The caption was jurat. ^ onerat.,- 
without saying imptfuellatt gpoc 
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For persuaiHn^ a justice of peace nut 
to take bail m a case that was bail¬ 
able Pn^e 192 

For a misileineanor in buying stolen 
^uds, .knowing them to be stole, • 
it will not lie, because accessary to 
the felony, and he must be indictee) 
as accessary lOir 

It lies at the* sessions for writing a 
scandalous letter 194 

Inducement. 

What shal^ be an inducement t& the 
fact ' 93, 171 

Inducement to a traverse ought to 
contain sufficient title 353, 357 
The inducement to a traverse cannot 
be traversed ibid. 

Where an inducement may be with¬ 
out setting out a title 355 

Induction. 

By a mandate from the archdeacon to 
one who doth not Kve in his arch- 
dcacoiitry, good 195 

Infent. 

What leases made by him arc void, 
and w'hat voidable . 196 

What contracts made by him are good, 
and whatnot ibid. 

How he must sue and be sued ibid. 
For what he is punishable ibid. 
He is chargeable for money lent for 
netessaries 196,197 

Whhrc infancy is pleadable in abate¬ 
ment, it shall not be assigned for 
error • I 197 

Inferior Courts.^ 

Where a judgment was pleaded in an 
inferior court, without any plaint 
levied, and held good 212 

Case lies for suing one in<ihe inferior 
court, when the cause of action*did 
not arise within the jurisdiction 

216 

, Information. 

On penal statutes made before the sta- 
) tute 21 Jac. must be brought in 
Ihe propef county where the fact 


was done, but not upon such penal 
statutes which have been made since 
Pq^e 199,200 
tVho shall be a common informer, who 
not ’ 200 

Information for selling live cattle, 
not having kept them so many 
weeks 199 

Inhibition. 

Whflt it is, and the effects of it 201 
Institution or collation by the bishop 
is void, where there is an inhibition 
by the archbishop ibid. 

Innuendo. 

^Vhere it is good, and where not 225 

Institution. 

Without any induction, is a plenarty 
against a common person 195 

Intention. 

Where after a veriliet such proof shall 
be^ntended to be made in the trial 
as might support the action 195 

Joinder in Action. 

Where two or more have joint da¬ 
mages, they may join ic^f tip action 

202 

What persons may join and be joined 
in actions 202, 203 

Case and trespass, or case and trover 
may be joined, but assumpsit and 
trover cannot 202, 204 

What other actions cannot be joined 

205 

Jointenants. 

0 

Resolutions upon jointenancies, and 
tenancies in common 204 

Surrender of a copyhold to the use 
of his five children equally to be 
divided, and to their heirs, makes 
ajointenancy 206 

One jointenant may distrain, but he 
cannot avow alone, because that 
goes to the right 207 
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lasue. 

If informal, it is aided by a verdict 

Pnge 197 

Cannot be joined upon two negatives 

ibid. 

Though the matter is contradictory, 
yet there must be an affirmative 
and negative 208 

Where the issue is immaterial, and 
where not 121, 208 

Where issue is joined upon an iii^ma- 
terial thing, if it is found for the 
plaintiff he sliall have judgment 

S05 

But where it is taken upon an imma* 
terial traverse, there must be a re- 
pleader ibid. 

It IS informal, if the words super pa- 
triam are omitted 209 

Where there is an affirmative and ne¬ 
gative, tlic pleading must conclude 
to the country, and not with hoc 
paratus est verijicare 2t3 

Where the general issue is pleaded, 
and not entered, the defendant may 
waive it within four days of the 
term, and plead specially; so if he 
plead in abatement, he may waive 
it and plead the special idktt(>r 

211, 274 

'Where the legality of a warrant must 
nut be put in issue S54 

Where a traverse amounts to the ge¬ 
neral issue, it is ill S56 

»^..$ue of the Body. 

Where tlie word issue makes an estate- 
tail in a will, where not 128 

Judgment. 

Lands are boiyid, as to purchasers, 
from the signing the judgment 

159 

Where a judgment in an inferior 
court was pleaded without any 
plaint levied, and held gOod' 112 
After a rule to sign judgment, there 
must be four days exclusive before 
it is signed ^ ibid. 

A judgment cannot be affirmed in part 
^ and reversed in part ibid. 

Every judgment must be boUi com¬ 
plete and formal 21S 

Of judgment by nil dicif, and by 


default, and by departure in de> 
spight of the court Poge 213 

'Where it is signed four days after the 
return of the jiostea, the fourth day 

, must be exclusive 21*5 

I Jurisdiction. 

Cases concerning exempt jurisdictions 

79,80 

What shall be intended to be out of 
the jurisdiction, and what not 216 

Where infra jurisdictiunem must be 
alleged in pleading • ibid. 

Justice of Peace. 

Where property is in question tht*. 
justices of peace have no j,urisdic- 
tion 217 

Justification. 

Under a presentment in a court-leet, 
good _ _ 52 

Cannot be given in evidence where it 
cannot be pleaded 218 

Where one cannot justify a trespass 
unless he confessjt ibid. 

W'hcre a justification must go to the 
whole, and where to part ibid. 

Where it is repugnant ibid. 

Justification under a judgment in a 
court-baron, ill, because a levari 
facias was set forth when it should 
be a distringas 219 

K. 

« 

IRng. 

OF his prerogative to pardon offences 

265 

Fines for offences belong to him, and 
the reason why tfrtd. 

L. 

t *■ Lancaster. ‘ 

ERECTED into a county-palatine by 
act of parliament, anno 50 Bd. 3. 

.Ill 

There Vi ohe seal for the county pa¬ 
latine, and another for the dutchr 

' ibid. 
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What tliin/^ the kins may grant un¬ 
der theuutchy seiu, and what not 

Pase m 

Laws. 

The division of laws 11£ 

Of laws in general, and of the co^ 
mon law SLW 

Lease, 

From year to year, as long as both 
parties agree, is a lease fof two 
years ■* 1S5 

After a year is commcnceif, neither of 
tlie parties can determine their 
will 22S 

Lease at Will. 

The lessee cannot determine his will 
after a quarter is liegun, without a 
quarte([^^rent, nor the lessor with¬ 
out losing a quarter’s rent 222 

Lease far ,I ears. 

The lessee granted the lands to W. E. 
his executors, di'e. habendum to 
him and to his* executors after the 
death of the grantee; adjudged, 
that the whole term passet^ 222 

Lecturer. 

The ordinary may license him, but 
cannot determine the right to the 
lectureship 87, 144 

, Leet. 

Justification under a presentment in 
a court-lee^, good I 52 

Legacy. 

Is properly triable in tite spiritual 
'court; trat when it is to oe paid 
out of the lands, the remedy is in 
Chancery 223 

In what cases an executords not bound 
to pay a legacy \hid. 

Libel. 

V/l^t shall be a libel, and what not 

22^, ^25, 226 

\/here the information and the libel 
•differ but jn one word, it is ill 224 

Salkeld, Vol. III. 


Liberate. 

Where the sheriff may deliver a thing 
extended withouta liberate directed 
to him, and where there must be a 
liberate Page 150 

Lights. 

Where stopping lights is a nuisance, 
and how to be abated 247 

Limitation of Jlction. 

W^here the statute of limitations shall 
not be given in evidence, and 

where it shall 154 

Where non assumpsit infra sex annos 

• is a good plea 227 

Where the statute is not well pleaded 

ibid. 

To what cases it extends, and whe¬ 
ther to mariners’ wages 227, 228 

• It does by a subsequent statute, 

II. ibid. 

W’here a new promise or acknow¬ 
ledgment will revive the action 228 
Where the plaintiff is beyond sea, his 

case is not within the statute ibid. 

« 

• Livery. 

Within the view en interest passes 
without an actr 0 entry 16J 

Lunatic, 

W^here he must be made^ pkrty to a 
bill in equity, where not 301 

M. 

Maihem. 

WHERE and how the damages shall 
be increased 114 

* Mandamus. 

• • 

To swear two churchwardens, the re¬ 
turn was, that they were not debite 
eUcti, but did not say, nec eorum 
ediquis, ill 162 

Denied to execute a judgment in an 
inferior court, because the plaintiff 
hath another remedy 229 

To restore a seijeant at mace iMd. 
62 
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It will not lie to restore an alderman 
who is poor Pa^e 229 

Hor to restore a proctor of Doctors 
Commons to his o£5ce ^ 2S0 
Nor to restore several persons 

to their offices, but each must have 
a several mandamus ibid. 

Denied upon a supposed failure of 
duty in the justices of the peace, 
to remove a man from a j^rish, 
after he had offered security to, in¬ 
demnify the parish; but if an affi¬ 
davit had been made of the fact, it 
might have been granted ibid. 
It will not lie to turn a fellow out of 
a college ibid. 

It must be directed to a corporation 
by its proper name ibid> 

Where the return is ill, and where 
the cause of removal is good 231 
Denied to restore a man to the office 
of clerk of the butchers company 
in London 232 

Denied to the new overseers of the 
poor, to make a rate to reimburse 
tlie old ones ibid. 

To admit an executor to the probate 
of a will; the return was that she 
was executrix durante minore b^tafe 
of ir. jB. who was now of full age, 
not good 233,162 

In what cases it shall be granted, and 
in what denied ibid. 

Manor. 

By what act it may be destroyed, and 
how it may be revived 25 

Mariners. 

Their wages are a duty at common 
law . 227 

. Marriage, ^ 

What shall be good evidence of a 
promise of a single woman tp marry 
a single man *' 16,64 

In personal actions the matter must 
be laid upon the fact of marriage, 
(viz.) that at such a time and place 
the parties were married; but in 
real actions, and in appeals, it must 
laid upon the nght of mar- 
(viz) in l^itimo niatrimonio 
copulati 64 


Custom to pay so much for inaiTying 
is triable at law Page 86 

Marriage with the consent of such 
persons, is only in terrorem 246 

• Master and Servant. “ 

T /^here the master is chargeable for 
the acts of his servant, and where 
not 234, and note. 

Melius Inquirendum. 

To whom it may be granted, but not 

to 9 coroner 100 

^ • 

' Msnos^ier. 

Baronet is a dignity, and part of* the 
name 23S 

Knight is likewise a dignity, and part 
of the name 336 

Where a corporation is misnamed 

237 

The defendant was sued loathe name 
of .John, and pleaded, that he was 
baptised by the name of Benjamin, 
and traversed that he was known 
by the name of John; tJiis traverse 
is repugnant 238 

Where an alias diittis is proper, and 
where not ibid. 

Where a demurrer to a misnosmer is 
not gOod 152, 236 

Where John was sued, and he plead¬ 
ed, that his name was Thomas 

238, 239 

Where there was a misnosmer in* the 
surname 239 

Mis-trial. 

What sly.ll be a mis-trii.1 192 

Where the trial is in an improper 
counti: as in covenant, the action 
was laid in Ximt, and the bre^h 
assigned was, in not repairing* in 
Surrey and the trial was in &ent 

363 

Trial musf be in that county where 
the matter in issue doth arise, and 
not in the county where the action 
is laid 364 

Money. 

o I 

Of the value of broad-pieces of gold* 
and guineas ' 269'^ 
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Mortgage. 

Where the mortgagee lends more 
money upon bond to the mort- 
igagor, he shall not redeem, without ^ 
paying both; but if he mortgage 
the equity of redemption to ano^ 
ther, it snail liot be affected witlf 
that bond J*age 84, 240 

Where matter subsequent shall not 
make the deed a mortgage, if it 
was not so originally 241 

Where a mortgagee assigned the mort¬ 
gage, all*the U^erest then due* and 
paid by the assignee, shsdl be prin¬ 
cipal ibid. 

Where the heir of the mortgagee shall 
* have the redemption-money, where 
not ibid. 

Murder, 

He who gavh the stroke, and he who 
was assisting, are both equally guilty 

39 

Indictment on the statute of stabbing, 
omitting these words, having not a 
weapon then draunii is not good 
• 191 

Mutml Promises. 

• 

Where an indebitatus assumpsit will 
not lie on mutual promises 172 

What shall be mutual promises after 
a verdict 14 

What shall be mutual covenants 108 


N. 


Mobility. 

PLEADED in abatement to the writ 

241 

It cannot be surrendered or trans¬ 
ferred by fine, because it is a qua¬ 
lity inherent in the blo^ ^ 244 

MbUe Prosequi. 

Wbiere it is no discharge 245 

When and where it may^be^entered 
as to one, and proceedings may go 
« on agftin^ another 247 


The difference between a nonsuit and 
retraxit Page 244 

Motice. 

Where it shall be intended to prevent 
a forfeiture 3 

Where special notice must be given, 
where not 246 

Whsre a devisee is bound to take 
of an estate limited to him upon 
condition ibid. 

0 . 

Oath. 

THOUGH voluntary, if broken, the 
party is punisliablc in the Court of 
King’s Bench 248 

In what cases a faker’s affirmo'- 
dion is admissible ib. and note. 

Office. 

Where it may be executed by a wo¬ 
man, by deputy 2 

Where it cannot be granted in rever¬ 
sion 250 

Office of marshal of B. JR. cannot be 
granted for a term of years 251 
Where grants of offices are void by 
the statute 5 Ed. 6. and where not 

251 

* k 

Orders of Removal. 

Of a poor man quashed, because it 
was made upon complaint only, 
and did not say of tiie churchwar¬ 
dens and overseers of the poor 
^ 254, 255 

Quashed, because it was not said, 
that he was poor or likely to be 
poor , 255 

Ought 40 be directed to the officers of 
toth parishes, from whence, and tn 
what place removed 256 

To remove a poor man and his fa” 
mily, not good, because some of 
his family mig^t not be rbmove- 
able, quashed forlhat r^son 260 
Order made by two justices, tliough 
not of the division, good 258 
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Overseers of the Poor. 

iDdicted for refusiag to accompt for 
the money by them received P. 187 

Mantlu nns not granted to the new 
overseers to make a rate to reim¬ 
burse the old ones 232 

Ouilairry. 

In Lnneaster is pleadable in B. R. but 
outlawry in Chester is not, and«why 

111 

What is forfeited by an outlawry 262 

Where outlawry is a good plea, and 
where not 262, 263, 275 

Oyer. 

* 

The demand of oyer is a kind of plea, 
and it is always intended, that the 
deed is in court when oyer is de¬ 
manded 119 

P. 

Palace. 

IS not privileged where the king is 
totally absent, both by himselfc^and 
servants 92 

Pardon. 

The difference between a general and 
special pardon 264 

Upon a^pardon of felony, the party 
must find sureties for his good be¬ 
haviour by recognizance, for any 
time under seven years 265 

Parishes. 

For what purpose they were instituted 

88 

Parliament. . 

« 

Debt upon the statute 23 If. 6. for a 
false return of a member to parlia¬ 
ment 200 

The difference between a prorogation 
and adjournment 266 

Where an order of the house is de¬ 
termined by a proro^tion ibid. 

Where a private act of parliament is 
misrecited, the party must not de¬ 


mur but plead ml tiel record, but 
where a public statute is misrecited, 
he may demur Page 296, 330 
Appeafs'and writs of error stand good 
, after a parliament is dissolved 397 
Of Justification under an act of par- 

r liament 274 

Partition. 

Where the judgment in partition is 
not removed by a writ of error 145 
Tenants in common were not com¬ 
pellable to make partition before the 

statute I * 208 

« * 

Pawns. 

« 

Cases relating to pawns, where tl^e 
pawnee ham a property in them 

268 

Where he may be indicted for refus¬ 
ing to deliver goods on a tender of 
the money r', ibid. 

Pension. 

By prescription; where the party may 
sue for it 215 

Perjyry. 

How it is punishable, and where tlic 
offender may be indicted, where not 
‘ 269,270 

Objection to an information for a per¬ 
jury not allowed 199 

No new trial on an indictment for 
perjury 362 

Physic. 

AYhat shall be a practising physic, 
what ntit > 17 

Pigeon-House. 

« 

Who may build it, who not 248 
Pleas. 

Conpluding^ith hoc paratus est veri- 
Jicare, where good, where not 

208,209 

Where there are two affirmatives, the 
conclusion must be et hoe partdus 
est vtfifoare 210 

Where the conclusion of a plea makes < 

adifu*.nntiniiance < ihid. \ 
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Where there is an affinnative to a ne* 
gative, yet if the matter is new, the 
party need not conclude to the 
country FagaZU 

Pleading inter alia not good, because 
too general 271, 302* 

Venit defend. Vim ^ injuriam, ip 
only matter of form 27i 

Where a plea amounts to the generiu 
issue, it is not good 272 

What pleas do not amount to the ge¬ 
neral issue 273,274 

Where a plea in the negative and 
without^ fulV^efence, is good* 282 

, Flene JldministravU. 

W^hat shall not be given in evidence 
after that plea 151 

Possession, 

Withoutjfproperty will maintain an 
action 9 

Where the action is founded on the 
possession the plaiatiif need not set 
forth a title 12 

Where it will support an action against 
a wrong doer . 19 

Where me avowant cannot have a 
return without shewing a property 

. 54 

Where a man may justify upon his 
possession, without shewing a title 

220 

In a quare impedit the plaintiff must 
always declare upon his possession 
- 292 

'Where a justification upon the posses¬ 
sion is not good 356, 361 

Where the jAaintiff may dilclare upon 
his possession for a foot-way to his 
house of which he is possessed, 

* 393 

Powers. 

Of powers to make leases 276 
Of powers to sell lands * 27^, 277 

Prescription, 

Wjiat makes a prescription 278 
In occupiers, ^c. in farmers, ^c. in 
inhabitants, ^c, good, and* not good 
« • ibid. 


Is always alleged in the person 

Page 279 

It cannot be in estate for years ibid. 

• Presentation. 

Pending a qmre impedit 280 

How the plaintiff must declare upon 
a presentation ioid. 

Where the incumbent is likewise pa¬ 
tron, his heir and not his executor 
must present after the death of the 
ancestor ibid. 

Prisoners, Poor. 

The justices have no authority to dis¬ 
charge them, unless they u'ere ac- 

* tually in prison on such a djay; it 

is not sufficient that they were with¬ 
in the rules 3S(» 

Cannot discharge a poor prisoner, if 
he owes more than lOUt. to any one 

* man ibid. 

Privilege. 

Of a palace not allowed where the 
king is always absent 92,284 

Aftyr a full defence and special im- 

* parlance, it is a question, whether 
the party may plead privilege 271 

Of the courts at tVestminsterUall, and 
of officers and attornies attending 
them, well pleaded, and not 283 

Prohibition^ , 

To the spiritual court never too late, 
where that court hath not an original 
jurisdiction 87,287 

Where they have an original jurisdic¬ 
tion, there a prohibition after sen- 
tence is too late 288 

Where it shall be granted for scurril¬ 
ous words, where not ibid. 

Of the ancient course of proceedings 
on'*a prohibition 289 

Property. 

Where it doth not vest till the actual 
delivery of the goods in possession 

N* 62 

A man may have a property in a dog 

14U 
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Where it b altered by the seizure of 
soods in execution Vage 159 
Where a man may have property in 
fish 189,291 

Where property is in question, the 
iustices of peace have no jurisdic* 
tion 217 

Of the several sorts of property in 
conies, fish, amt deer, 291 

In replevin, the defendant must plead 
property, either in bar or in abate¬ 
ment S07 


Where nul tiel record is pleaded, the 
party cannot demur to such plea 
Po^e 294, 330 
Where upon such plea it is proper to 
crave oyer of the record, unless it 
* is in another court 295 

I Recovery, Common. 

Where it bars an estate-tail 296 

Recusant. 


Proviso* 

Where it makes a covenant and not a 
condition 108 

Of carrying a cause to trial by proviso 

362 

Purchase. 

The difference where the heir takes 
by purchase and where by descent 

292 

Where the word heirs is a name of 
purchase and not of limitation ibid. 

Q. 

Quaker. * 

WHERE his solemn affirmation shall 
not be allowed, but he must make 
oath in the common form 133,248 

» ({uare Impedit. 

Is a possessory action, in which the 
plaintiff' must always declare upon 
his possession 293 

The bishop can never counterplead 
the plaintifTs title without mak¬ 
ing a title to himself, either as pa¬ 
tron or hj lapse, for otherwise he 
hath nothing but to grant institu¬ 
tion ' f ibid. 

Of the plea of an incumbent' in a 
quare impedit ibid. 

R. 

Record. 

* 

WHERE an error may be assigned 
contrary to the record 2 


Convbt made his wife executrix, she 
shall nok prove his^will 133 

Relation, 

Where a subsequent act shall relate 
to one precedent 182 

Where it shall be ad proximum ante~ 
cedens 199 

Judgment must relate to 4ii|! essoin- 
day, that being the first day of the 
term 212,345 

• 

Relea^. 

Where a release of errors was pleaded 
upon a writ of error brought, the 
judgment shall be nil capiat per 
breve 214 

Release, how to be pleaded 274 
Covenant never to take advantage of 
a deed, amounts to a release 298 
Release of all ri^t to such lands will 
not release a judgment not exe¬ 
cuted ibid. 

Release to one obligor is a release fto 
both ibid. 

D Remainder.' 

W'here it is contingent, where exe¬ 
cutory, add not executed 128 
A contingent remainder cannot d^ 
pend upon an estate for years or in 
fee, but it may upon an estate for 
life or in tail 299 

Whefe there is no estate to support it 

ibid. 

By what acts the contingency may bo 
destroyed ^PO 

Where a contingent remainder is H- 
mited,'no estate atterwaids limited 
canirest ibidg 
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Rent. 

Where part of it became due pend< 
ine an action of debt against an 

• a^inistrator, the plaintiif could 

not get judgment Page 4 

Where an action of debt for re^t 
may be brought by an assigni^ 

Debt for rent is of as high a nature 
as debt on a bond 161 

Where nU habuit in tenementis is a 
good plea to an action of debt tor 
rent « « 211,302 

What shall be a^ent and «hat a sum 
in. gross 302 

Where every quarters rent is a seve- 

• ral debt, for which distinct actions 

may be brought 303 

Repairs. 

Where the Acceptor of an assignment 
must repair 3 

Where tlie lessee must repair 107, 
» 108 


Repleader. 

% 

Where the defendant is out of court 
by default there can be no replead- 
er « 121 

Where issue is taken upon an imma¬ 
terial traverse, there must be a re- 

305 

after a demurrer or 
writ of error, though formerly it was 
Otherwise 305,306 

Replevin. 

In replevin the defendant may plead 
property in bar or in abatement 

» 307 

Where the declaration is not good, 
and for what cause 308 

Reque^. • 

Where it must be specially alleged, 
^and where scepius requisit. is not 
sufficient 308 

Where the request is to do a collate¬ 
ral thing, and not to pay* money, 
ffiere it mnst be averred 309 


pleader 

It IS not allowed 


W’^here there is a precedent duty, 
before a demand made, their licet 
saepius requisit, is good Page 309 

' Rescous, 

Where the distress was unlawful, the 
owner may rescue before the im¬ 
pounding, but not after 310 

Return of a rescous done to a bailiff 
gpod ibid. 


Resignation, 

Bond to assign a benefit upon request, 
good, and no simony 325 

• Restitution. • 

Made above three years after the in¬ 
quisition taken of the force, it is 
ill, because the statute intends a 

• speedy remedy 313 

Goods imported contraiy to act of 

navigation were seized, and after- 
w'ards tlie property was claimed by 
another, in such case a writ of re¬ 
stitution is ex gratia^ and not ex 

0dtbUojuslitim 313 

Returns, 

Of a mandamus ill 88 

Wliere the return of an habeas corpus 
is ill, for that it set focl:h ^ custom 
for the mayor, <^c. to commit to 
the sheriff, and doth not say, that 
he was sheriff 92 

Sheriff or other officer, justifying 
under a returnable writ, must shew 
that the writ was returned 220 

* Retraxit. 

The difference between a retraxit and 
a nonsuit 224 


Reversion. 

Where a grantee of a reversion may 
have an action of covenant against 
the lessee, after’^the assignment of 
the term, and the acceptance of the 
rent by tfie assignee 5 
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Jllevocaiion. 

-Devise of lands to fF. R. in fee, after* 
wards tlic testator mortgaged the 
same lands to K. It. in fee; 'this is 
not a total revocation of the will, 
but onij quoad the lands in mort¬ 
gage, and fte devisee shall have the 
equity of redemption Page 315 
Where a subsequent will shall not re¬ 
voke a former 316 

^Vhcre the revocation must be in rit- 
ing, operating as a will, or declar¬ 
ing an intent to revoke 306 

Where a fine and deed make a revo¬ 
cation, where one alone would not 

316 

Where a power of revocation is once 
executed, it is final ibid. 

Riot. 


Where tlic scire facias ligainst the ter- 
tenants is general, it is not safe for 
them to plead in abatement, that 
there are other tertenants,not named 
^ Page Sai 

At common law a scire facias would 
f not lie upon a judgment in a per- 
f sonal action ' ibid. 

Seats in a Church. 

A man cannot prescribe for a seat in 
a ohurch (viz.) in lyivi efclesias ge¬ 
nerally,* without i^airing it 85 
The chief seat in the chancel belongs 
to the impropriator, but by pre¬ 
scription it may belong to another 

86 

Serjmnt at Law. 


An indictment against W. R. cum 
multis aliis, is good St7 

W'here the sheriff must be a party to 
the inquisition and setting the fine 

ibid. 


S, 

t 

‘ • 

Schoolmaster. 


MUST be licensed by the bishop, and 
may be punished in the spiritual 
court for keeping school without a 
licence 318 

Scire Facias. 

Judgment in ejectment, and a year 
and a day passes, the plaintiff must 
take out a scire facias against the 
defendants and tertenants, before 
he can have an fuibere faciasposs's- 
sionern 319 

Judgment in mectment against two, 
then one of them dies, the plaintiff 
may take out execution against the 
survivor ibid. 

Where the return of a scire facias is 
not good 320 

Upon a judgment in an inferior court, 
it must appear in the scire facias 
how the judgment came into B. R. 
cither by certiorari, or writ of 
error ibid. 


Bein^ likewise by patent the king’s 
Serjeant, was made lord commis¬ 
sioner of the .great seal, his patent 
of king’s seijeant is determined 

252 

Sessions. 

\Vhere they have no jurisdiction but 
by appeal 257 

They must either reverse or affirm an 
order, they cannot make a new 
order on a third parish 254 

They cannot supersede an old order 

256 


Settlement of the Poor. 

Taxing a poor man will not make a 
settlement unless he pay it 253 
The settlepent of the husband makes 
a settlement of his wife and chil¬ 
dren 256 

But if the parents are both dead, the 
children^must be settled in the 
place where born 257 

Where the service was for more than 
a year, though not upon one con¬ 
tract, yet it makes a settlement 

•ibid, 

Where-th& settlement of the parents / 
shdl bo the settlement of the chil-( 
dren, where not 209 
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Sheriff, 

No action lies against him for taking 
insufficient bail 57 

Bond given to the plaintiff himself for 
appearance, and not to the sheriff^ * 
is good 75 

The su^ect cannot be exempted fronPj 
the office of sheriff, but bj act of par¬ 
liament, or the king’s grant 134 
Where and what process in one she¬ 
riff’s time may be executed by 
another succeeding sheriff 147 
Action against him fos a false return 
of e. fieri facing • 149 

Where payment of money to hitii by 
one taken in execution, is good, 
•where not 158 

He must be a party to the inquisition 
for a riot, and likewise in setting 
the fine 317 

Where he hjyies goods by a fieri fa¬ 
cias, he^iay sell them, though he is 
out of office 322 

If he d(»ea no*^ pay the money so levied, 
an action of debt lies against him, 
and against his executor after his 
death, because it was a duty owing 
by him, and nol only a personal 
wrong 323 

Where lie levies more than will satis¬ 
fy the debt, he may detain it till the 
debtor demands it, and where not 

159 

Though he may be a trespasser, yet 
the execution stands good i60 
Before the statute of Kd. 2. he never 
pat his name to the return of any - 
writ 314 

If he return a cepi eorpus,^nd hath 
not the body, he shall be amerced 

ibid. 

Slander. 

Where words spoken, and chaipng 
t|)e plaintiff with capital offences, 
are actionably f325 

Where such words are not actionable 

326 

Wh^ words spoken of tradesmen 
are actionable ibid. 

^Where words spoken of ^caflesmen 
' ,|tfe not actionable 327 

Salkeld, Vol. hi. 


Where words spoken of men of profes¬ 
sions are actionable 
Where such words are not actionable 

md. 

Spiritual Court. 

In what manner tiiey may try a thing 
of a temporal nature 288 

„ Statute. 

Where the conclusion of pleadings 
contra fonnam statuti will hurt, 
where not 329,331 

Where a general statute is misrecited, 
the defendant must deiffiir, and not 
• plead nul tiel records but wl^ere a 
private statute is misrecited,he must 
not demur 296,330 

W'here the mistake is in the title of 
the statute, it is ill 331 

Wheie a particular method is direct¬ 
ed by a statute to recover a for¬ 
feiture either by action of debt or 
information, an indictment will not 
lie 350 

\ 

,«• Steward. 

Of a manor cannot make a deputy 
without special words in his patent 
so to do 124 

Stewardship of a manor may be grant¬ 
ed in reversion ' 125 

• • 

Suit of Court. 

Suit real due to courts of public in¬ 
stitution being not performed, the 
defaulter shaU be amerced; but 
(or suit service, which is due by 
reservation, the lord may distrain 

332 

* • Sunday. 

Where a prisoner escaping mi^ be 
retaken by an escape warrant on a 
Sunday 148 

Writ of inquiry executed tree Trin, 
which was on a aiinday, and it was 
returned as executed on Monday 

346 


53 
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Supersedeas. 

Where a writ of error in parliament 
is no supers('di‘as Page 333 

Whore a writ of error in the'Exchc- 
qucr*chambcr is no supersedeas ib. 

Surrender. 

Of a copyhold good, though not agree¬ 
ing with the covenant to surrender 

•100 

Simony. 

Not pardoned by the word offences 
in a general pardon, because it is 
vu'.luist in s/ 365 

Hi'wdt is defined ihid. 

Pending a qnurr impedU, one sold the 
porpe'ual a<lvowson to It. that he 
might present IK If. it is simony 

323 

Where the patron was an infant, afi'd 
the siinoniacal contract was made 
with his mother, he need not be 
named in a (junre impedU 324 
Where the statute against simony 
need not be recited in a qua^-e im- 
pedii Sbid. 

W’here the incumbent had no notice 
of the con opt agreement made be¬ 
tween IV n, and the grantee of the 
next avoidance, yet it is simony 325 

T. 

Tail. 

Where an estate-tail is executed 292 
Devissf to tl»e issue of his body,whetlier 
it feakos an e^tr<e tail ^96 

Where d lease made by tenant in tail 
shall bind his issue ^ , 330 

Where a rersiainder was devised to 
his right heirs males it shafi be in¬ 
tended right heirs males of liis body 
{vide note) 336 
Peolfnient to the use tV. If. for life, 
remainder to the son of the feoffor 
and his heirs, ard for want of issue 
of lura, to life right heirs of the 
feoffor, the son hath an estate-tail 

337 


'Where an estate-tail is executed 
and where it is in contingency 
Page 337,338 

Tales. • 

iNever awarded on an indictment, 

j without a warrant from the attor- 
ney-gencral 339 

W’here a jury is summoned to try a 
particular issue there may be a 
tales but in commissions of gaol- 
delivery, the course is to send a 
wfitten precept to^he sheriff to re¬ 
turn a jury generiflly 338,339 

Taxes. 

"What houses are taxable to the poor, 
and what not, and of taxes, subsi¬ 
dies and assessments 340 

Tenants in Comtdqp. 

What makes a tenancy in common 

205 

Tenants in common mayjoin or sever 
in debt; but they must sever in 
avowry, becausejt goes to the right 

207 

They were not compellable at com¬ 
mon .law to make partition before 
the statute 208 

Tender. 

Where the time and place are certain, 
it must be set form when he rame 
and made the tender, and how jong 
he stayed 342 

In debt bond to pay a certain sum 
on a certain day, there a tender 
on the day, and semper paratus, is 
a good ^9lea, but not in assumpsit 

S43 

It is not a good plea where the time 
and place of payment are certain, 
without ullcging obtulit se 342 
• ^ 

Tenor: 

Imports an identity, and there must 
In*, no variance between the infor- 
matifin and the libel 225,226 / 

Where debt is brought on judgment\ 
in an inferior court,'and nulttil 
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record jsfeadetJ, that court shall cer- Where a man may justify upon his 
tify only tenorum recordi Fage possession, without setting forth any 

’ * title , Fa«^e sigO 


Time. 

An impossible time is no time 8 
Where the time js material in plcacf- 
ing and not transitory 4i 

Where the day is not material in 
pleading 123 

Where it is made part of the issue, it 
is ill 208, 209 

Where a thing is to be done at surh a 
time, an*d thS ^plairitiiT gets fbrth, 
that it was done on such a day, it is 
good 346 

Ayhere time shall be computed ac¬ 
cording to the calendar, and not by 
twenty-eight days to the mouth 

34r 

Where the day on which a grant was 
made ii^hot traversable 355, 356 
Where the time must be traversed 
both before and after the trespass 
• 357 

Where the traverse doth not answer 
the time ibid. 


Tithes. 


The party may be sued in the«diocese 
where he subtracted the tithes, 
though he live in another diocese 

90 

Of the several sorts of tithes 347 
Trees above twenty years growth are 
net tithable 347 

Tittles of flax are small tithes, and be¬ 
long to the vicar 349 

• I 

Title. 


Either by grant or prescription need 
not be set forth wnere the action is 
grounded on the possession 12 
Where a title is set forth but incon- 
^tent, it makes the pleading ilL 14 
Wnere it must fekf set forth 274,361 

Where it need not be set forth 36, 

278,306 


In debt for rent, the defendant plead- 
. ed, that the plaintiff nil$haimt in 
tenementist he need not set forth 
Ibis title ' 211,302 


Tonnage and Poundage. 

When granted, and for how long 

399 


Trade. 

Indietment fur using a trade, 
quaslied, because it did not conclude 
CMtitl’ii nnrnH 190 

Where an indictment for using a 
trade, nut being an apprentice l« it, 
is not good 3 >1 

The informer may prosecute for his 
* moiety of the forfeiture withAi the 
year, but the king may prosecute 
after the year (vide note) ibid. 

Traverse. 

Is immaterial when it makes the issue 
too streight 28 

It must be allowed by the justices of 
peace, if the party tender it upon 
an hiquisition of a forcible entry on 
Jwfview 170 

Where it is repugnant,and where only 
matter of form 238 

Where a plea is not good without a 
traverse 352 

Where the words virtute cujvs are 
not traversable . ^ ibid. 

Where a matter is confessed and 
avoided, it need not be traversed 

353 

In avowries and trespass, if a freehold 
is pleaded, it must be traversed 354 
Traverse, if pursuant to the plea, is 
good 355 

Wnat is not traversable ibid. 

Treason. 

0 

An attainder in high treason was re* 
versed, because judgme.it was given 
without asking the offender what 
he had to say, why it should not 

358 

Since the statute ^Ssl^d. 3. there can 
be no constructive treason 358 
Treason done beyond sea may be tried 
in Middlesex ibid. 
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T^'espass. 

Where the declaration is good in 
this action for killing conies, and 
taking fish, without saying sms 
ragf 290. 291 
Trespass vi ai’tiiis cannot be tried 
in an inferior court 359 

Where trespass with ol coni in unti do is 
not good ibul, 

TiiuL 

Where a new trial shall not be granted 

361 

In trespass against three, tlie plaintift* 
had a ^eiuict, but it was against 
evidence as to one of them, yet n« 
new trial could be had 362 

The judge of an inferior court cannot 
grant a new trial after a scire facias 
against the bail 363 

♦ 

Trover. 

The declaration was general, as ot 
Jifichaelmas term, and the conver¬ 
sion was laid on a day cert^n in 
that term, and yet good 
W'here this action will lie for a dog 

139 

The conversion is the gist of the ac¬ 
tion 366 

What plea is good in trover, and what 
not • • ibid. 

Tie general nature of this ac¬ 
tion, n. 367 

See Inducement. 

Timst. 

Where the father and son join ima 
purchase. It shall be intended for 
the advancement of the son, and 
that he is not a trustee * , 367 
Where a trust is to raise money out of 
the yearly profits, in such case the 
lands cannot be sold to raise the 
money, unless it was to be paid on 
a certain day before it could be re¬ 
ceived out of thi profits ibid. 


V. 


Vagrant. 

A man is not indictable for being a 
^ vagrant Page 208 

Varwnce. 

Where it is amendable by the statute 
Iti.^ 17 C’ir. 2. 368 

Where it is betWeen^e wfit and the 
declaration, it is ill 368,370 

Where it is between the writ offerror 
and the record certified 3^ 

Where on a writ of error on a judg¬ 
ment in a scire facias on a recogni¬ 
zance against the bail, it was in ad~ 
judicaiinue eirecutionis judicii, in¬ 
stead of recognitionis,ii^ iW ibid. 
Where in a scire facias the copulative 
et was put instead of aut, adjudged 
ill * ibid. 

Venire facias, ^ Visne, 

Where a place which is no vill shall 
after a demurrer or verdict be in- 
tende'l a vill 381 

Where the want of a venue is cured 

ibid. 

Verdict, 

Where it aids a bad declaration ^36 
It will not help where the mattQir is 
not actionable, or where the party 
hath taji^en a wrong remedy 30 
Discontinuances are helped by the sta¬ 
tute of jeofails after a verdict 130 
Where it ^'as set aside for the misbe¬ 
haviour of a juryman 372 

Where the defendant was charged 
with several trespasses, and found 
guilty as^to one, and the jury find 
nothing as to the qther, the verdict 
is ill ^ 372 

Where the jury may mve a general 
verdict, and where they may find 
the matter specially *373 

or verdectsi where more is found than 
what was issue, and where less is 
found 374, ST^ 
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Viean 


W. 


ISie difference between a rector and 
a vicar Poge 377 

IQcarages are endowed out of the 
rectory 378* 

Where a vicar may sue to have his 
vicara^ augmented ibid. 

Visitation, 

When it is made by the archbishop, 
all acts of the bishop are suspended 
by an inliibition • 201 

The founders anH their heirs are visi- 
. tors of lay-foundations 380 

University. 

In what cases they have a jurisdiction 
and privilege, and ia what not 383 

Union. 

Who may make an union of churches, 
and tlie form therebf 382 

Though by an union both parishes are 
made one, yet as to taxes and re¬ 
pairs, they are itill several ibid. 

Uses. ^ 

Where estates arc conveyed by way 
of use 292, 384 

Of considerations to raise an use 385 


Usurpation. 

r 

Where an usurpation is on the king’s 
title, the incumbent must get let- 
• ters patents od corroftorandum 389 


Usury. 

• 

Qne in execution on a judgment for 
usury, is not bailable ^ 58 

Indictment will lie at sessions for 
^sury ^ 188 

Hie receipt o5^some of the money in 
pursuance of the usurious contract, 
makes the party punishable 390 
Where eorrupte reeqtit is no ^ood 
plea . ^ ibid. 

^Vnat shall be an usurious contract 

ibid. 


Wages. 

Justices have power to make an order 
for wages, but not for work done 

Page 261 


Warrant. 

Of commitment, where it must be 
returned in hcsc verba, where not 

93 

Where a good warrant is illegally 
executed by an improper officer, it 
is naught 149 

Where the legality of a warrant shall 
not be put in issue 354 


Waste. 

If the defendant pleads, he repaired, 
• ^c. before the action brought, it is 
good 150 


Way. 

Justification for a way not well plead¬ 
ed ' ^ 275 

TrA jury found, that reparare non 
debet, but did not find who ought 
to repair, yet adjudged good 392 
Indictment for stopping a foot-way to 
a church ad commune nocumentum, 
good ibid. 

where a parish is indiett^d fer not re¬ 
pairing a way, they cannot plead 
not guilty, but must shew wno is 
to repair either by tenure or pre¬ 
scription ibid. 

Where the defendant may be chained 
ratione tenurce ibid. 

Upon an indictment for not repairing, 
the defendants may be admitted to 
a fine before verdict, upon a certi- 
ficajet that it is repaired 393 
What sh&ll be accounted a highway, 
what not ibid. 


Will 

Though informal, may be good 127 
Why to be construed favourably igg^ore 
than any other conveyance 127, 

128,394 
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What shall be a sufficient subscribing 
of the witli^sses in the presence of 
the testator 4Tage 395 

Two witnesses to a wiH, and one new 
witness to a codicil, doth not make 
three witnesses to the will ibid. 


Witness, 

Oue convicted of peijury on the sta¬ 
tute, though pardoned, cannot a 
witness 155 

One who may be a loser by the deed, 
or gainer by the verdict, cannot be a 
witness on an indictment against 
another for forgery 172 

» * 

* < - 
' Writ of Error. 

Where it lies in parliament, where 
not 147 

Where a writ of error in parliament 
is no supersedeas 33J 

Nor in the Exchequer-chamber ibid. 
In debt on a judgment after a writ of 
error brought, the plaintiff in error 
must not demur, but plead a wnt of 
error depending, and pray judgt^nt 
if he shall be compelled to ansvfliF 

397 

Where the error is well assigned, 
there the plea in nulh est erratum 
is a confession of the fact ibid. 

Where a writ of error is no supersedeas 
, • 398 

Where a release of errors is pleaded, 
and upon issue joined the plaintiff 


hath a verdich the court cannot re¬ 
verse t' St judgment Page 398 

Where a juJgmert is affirmea on a 
writ of error the plaintiff in the 
original action shall have damages 
• and costs, per statute 3 H. 7. cap, 
, 10. for the delay of execution 114 
If the plaintiff in a writ of ^ror lie 
* still, the defendant shall have a 
scire facias against him to shew why 
he should not have execution on 
the judgment 144 

Writ of error by the bail, and the 
errer assigned /hat dhere was 
no capiaa against Ae principal, this 
is error in fact ,145 

Where a writ of error depending is no 
good plea ibuk 

Where the plaintiff may enter, though 
there is a writ of error depending 

ibid^. 

Error in fact must be redressed in 
B. R. and not in parliaifleiit 14t> 
Where, upon a writ of error brought, 
if the record is not certified, the 
plaintift* may Hhve a writ de execu- 
tionejudieii ibid. 

Where all the defendants in the ac¬ 
tion must join irf a writ of error 

ibid. 


' Writ of Inquiry. 

Where a judgment shall not be set 
aside after a writ of inquiry 400 
Where an imperfect finding by the 
jury shall not be supplied by a q[rit 
of inquiry ihyl. 


‘ FINIS. 






